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1 (Whereupon, the foilowing proceedings were had'.) 

2 THE COURT: Good tnoming, all. Have a seat, 

3 piease. I see everybody made it back in time, 

4 Okay. What do we have this moming? 

5 MR. ROSENBLATT: Well, 1 wanted to check on 

6 the status of what we discussed at sidebar on 

7 Wednesday. 

8 THE COURT; Give me a clue, a key word or 

9 something. I’11 remember it. 

10 MR. ROSENBLATT: Ad campaign, national ad 
u campaign. 

12 THE COURT: Okay. Gotit. We discussed SO 

13 many things sidebar. 

14 Yes, you were supposed to tnake a report. 

15 MR. HEfM: l have no report as of yet, but 

16 I'm working on it. 

■ 17 MR. ROSENBLATT: Well, I just don't want to 

18 have a situation where I pick up a paper one day and 

19 there is a full-page ad in it. 

20 MR. HEIM: Judge, I'm expecting to have a 

2t report shortly. It takes a while to get this. But I'tn 

22 working on it, and I will have a report. 

23 THE COURT: Okay. I didn’t expect things 

24 would happen, especially over the holiday, that quick. 

25 Somebody is gotng to have to be at work in the Office 
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1 and do whatever it is they have to do. So do whatever 

2 you can. 

3 All right. What dse do we have this 

4 moming? 

5 MR. NEWSOM: We have several things to take 

6 up before Dr. Cummings testifies. 

7 First, yesterday we saw for the First time — 

8 THE COURT: Is the doctor here? 

9 Would you step outside for just a moment, 

10 piease, sir? 

11 (Dr. Cummings left the courtroom.) 

12 MR. NEWSOM. We were told last Wednesday, and 
i 3 yesterday we saw for the first time, about 50 or so 

14 slides that he proposes to use during his testimony. 

15 Most of the slides are objectionable for 

16 various reasons. and we want to be sure that we can 

17 either take up the slides now and go over them so we 

18 can determine the objections before they’re shown to 

19 the jury. or as we go along, before any slide is shown 

20 to the jury. that wc have an opporrunity to object. 

21 Because if it's shown to the jury, it’s too late. 

22 THE COURT Okay. Now. he is a what? 

23 mR. ROSENBLATT He is a Ph.D. He is a 

24 cancer research specialist at R.oswell Park Cancer 

25 Institutc in Buffalo, which is probably the oldest 
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1 comprehensive c are center in America. 

2 THE COURT: His specialty is what? 

3 MR. ROSENBLATT: Cancer, cancer research. 

4 His degree is in health behavior. He testified in the 

5 Broin case. 

6 THE COURT: I don’t care where he testified. 

7 The point is, his expertise is — 

8 MR. ROSENBLATT: His expertise is in tobacco. 

9 His expertise is — and he’s run smoking cessation 

10 courses for over 14 years. His expertise is basicaUy 

11 in everything relating to tobacco and health. 

12 THE COURT: All right. What would the slides 

13 be about? 

14 MR. ROSENBLATT: Your Honor, I don’t intend 

15 to get into the slides right away. And at some point 

16 we will take a break and go through them, and I will 

17 have him explain them to you, what they are. 

18 THE COURT: Okay. Because I really don’t 

19 want the jury to be s i tting in there and waiting. 

20 MR. NEWSOM: The slides involve a wide 

21 variety of topics: £clipse cigarettes, Accord 

22 cigarettes. There are pictures of ads, pictures from 

23 articles, There are quotes from doeuments that are not 

24 inevidence. 

25 THE COURT: All right. Let's get the 
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1 foundation laid first and then we will go into that. 

2 It's easier if I go ahead and Find out what he is ail 

3 about, then we can take a break and find out what the 

4 testimony and the slides are going to be all about. 

5 Right now [ have no idea what he’s going to testify 

6 about, so it's hard to talk about the slides. 

7 So let’s go ahead, and with counsel's requesi 

8 that we take the break at the appropriate time, then we 

9 can do that. 

10 mel NEWSOM; Okay. I’m not sure if they 

11 propose to have Dr, Cummings testify on causation 

12 issues. He’s listed in his disclosure as possibly 

13 testifying about causation. But each of the diseases 

14 he would propose to testify about, thcy've had three, 

15 four. five, six. eight other witnesses aiready testify 

16 about those same diseases. So his testimony with 

17 rcspect to any causation issuc would be cumulatLve. 

18 THE COURT: What about that? 

19 MR. ROSENBLATT: We don't agree that it 1 s 

20 eumulative. but we do not intend to have him address 

21 causation speeifically 

22 THE COURT: Okay 

23 MR. NEWSOM: And then we have goiten a list 

24 of doeuments that he says he relics on. None of those 

25 doeuments have been adrmlted in evidcnce, have not been 
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1 discussed on document objection days and so forth. 

2 Each of those will have to be taken up I guess as they 

3 come up, because they were not previously made. 

4 THE COURT-. i guess so. When they come up, 

5 they come up. 

6 MR. NEWSOM: l think Mr. Moodhc has - 

7 Mit. MOODHE: I don’t know to what extent 

8 Dr. Cummings is going to be testifying about CTR today, 

9 but I do know Dr. Cummings is aware of the status of 

10 CTR being in dissolution. And given the agreeroem of 

11 counsel before, 1 would want that undertaken again, 

12 that Dr. Cummings will not volunteer that information 

13 to the jury abscnt the — 

14 THE COURT: I lost you someplace. CTR is 

15 dissolved? 

16 MR. MOODHE: Is in dissolution pursuant to 
t7 court-ordeied settlement 

is THE COURT: Thai's a settlement issue? 

19 MR. MOODHE: Right 

20 THE COURT: I think counsel knows not to get 

21 into it. He’s aware of it himself, is he not? 

22 MR. MOODHE; 1 don't know that the doctor is 

23 aware of the instruction not to ad dress it, and that 

24 was my concem. 

25 THE COURT; Okay. If you want to discuss it 

Page 16280 

1 cxamined. and testified as follows: 

2 DIRECT EXAMINATtON 

3 BY MR. ROSENBLATT: 

4 Q. Dr. Cummings, piease leil the tnembers of the 

5 jury your full name and your present ad dress. 

6 A. It's Kenneth Michael Cummings. I live at 30 

7 Cotumbine Drive in Willi amsvillc, New York. 

8 Q. Now, you are a PhJD., that's why I*m ælling 

9 you doctor. You are not an M.D.? 

10 A. That's correcL 

11 Q. Now, going backwards in time, you received 

12 your Bachelor of science degree in Health education 

13 from not the University of Mtami, Miami LTniversity in 

14 Oxford, Ohio. 

15 Tcll us what the fteld of Health education 

16 entails. 

17 A. Well, I was traiaed actually to be a healtb 

18 tcacher, to do teaching of health education in public 

19 schools, and so 1 had a lot of backgro und in biology, 

20 chemistry, aspects of first aid, you know, all the — 

21 the whole realm of coverage of things that ane 

22 generally taught in a school curriculum relative to 

23 health, also physical education. 

24 Q. Okay. And then you received a Master's 

25 degree aiso in health behavior; is that corrccc? 
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1 with him, you c an do so. 

2 MR. rosenblatt: [ will. I'll simply mention 

3 it again, not to mention the present status of CTR. 

4 He's going to talk about CTR. but l will caution him 

5 again not to volunteer that they are being dissolved 

6 pursuant to a settlement. 

7 THE COURT: All right. 

8 You can bring the jury out, then. 

9 THE BAILIFF: Bringing in the jury. 

10 {The jurors emered the courcroom.) 

11 THE COURT: Gocxl moming, folks. 

12 njRORS: Good moming. 

13 THE COURT: Have a seat, piease. 

14 Everybody enjoy your holiday? 

15 JURORS: Yes. 

16 THE COURT: Any body watch anything on TV. 

17 read anythmg in the papers. TV. otherwise, any 

18 discussions with anybody about the case or any of the 

19 issues involved? 

20 JURORS: No. sir. 

21 THE COURT, 1 guess we can proceed. 

22 MR, ROSENDLATT. Dr. Cummings? 

23 Thereupon: 

24 KENNETH MICHAEL CUMMINGS. Ph.D. 

25 having becn called as a wttness. was duty swom. 
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1 A. That's correct. This was at the University 

2 of Michigan, Master’s of public health. It was the 

3 department of health education and health behavior. 

4 Basically that was a degree ua more of psychology of 

5 coosuxner behavior related to health. 

6 And the training in School of Public Health 

7 is for people who are going to go work in the health 

8 de partment, county health department or State health 

9 department. And I spent two years at the University of 

10 Michigan getting my Master's in public health and Look 

11 co urses in epidemiology, s ta tis tics, psychology, survey 

12 research methods, co ns uroer behavior, Communications. 

13 Q. When you staned the program toward obtaining 
u your Master's degree, did you have in mind at that time 
l 5 that you were going to go forward and get a Ph.D ? 

16 A. No. tt was actually whilc I was doing my 

17 Master’s, I got iaterested in some of the research Work 

18 that some of my professors were involved in, and had an 

19 opportunity, because I had done rather well as a 

20 graduate student aod received a scholarship from the 

21 University of Michigan to continue on for my Ph.D., 

22 which t did over about a three and a half ycar period. 

2 J Q. So you rematned at the University of Michigan 

24 both to get your Master’s and then your Ph.D,, correct? 

25 A. Tbal’ s right. 
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1 Q. Okay. Now, what did you do basically as a 

2 professor or teacher with your degree in public health 

3 after you reoeived your Ph.D.7 

4 A. Well, the first job — actually, as I was 

5 finisbing up tny Ph.D., I worked at Wayoe State 

6 Univcrsity in the medical sebool tbere tcaching a 

7 course in program evaluation. I was døing work on 

8 actually biood pressurc controL, was a big issue. 

9 Wayne State is located in Detroit, and got in vol ved 

(0 with a group of public health peoplc who were involved 

11 in doing basically hypertension c on tro I. 

12 We did a massive survey in the city of 

13 Detroit wbere we actually went and randomly selcctcd 

14 households, and then individuals within ho use holds, to 

13 mcasurc how many pcople had hypertension, which 

16 required actually going out and doing a biood preasurc 

17 measurement, asking & series of qpestions. 

13 lt was quitc a large project. It was funded 

19 by the National Heart, Luag and Biood Institute. That 

20 sort of paid the bilis. 

21 l taught some courses there at Wayne State 

22 for about a ycar and was offered an opportun!ty to go 

23 to the Roswell Park Cancer Institute in Buffalo, where 

24 l've been for the past 18 years. 

25 Q. Nqw, you’ve been at the Roswell Park Cancer 
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1 Q. Now, is the Roswell Park Cancer Institute, 

2 for example, older than M.D. Anderson in Houston and 

3 Sloan-Kcttering in New York? 

4 A. Ycs. Wc cclebrated our lOOth ycar 

5 anniversary this year. 

6 Q, I see, by your curriculum vitae, you list 

7 yourself as a cancer research scientist. So tell us 

8 about that. What you are involved in, what you are 

9 researching, and what you are hoping to achieve through 

10 your research. 

11 A, Well, when I came to Roswell Park, I was 

12 bired as a cancer research scientist. I also teach 

13 graduale courses there. We have a gratfuate program as 

14 part of our program at Roswell Park Cancer Institute. 

15 But as a senior research scientist, t’m involved in 

16 doing research on causes of cancer, and actually since 

17 my anea is in health behavior, it's mainly dealing with 

1 3 bchaviors that relatc to things that pcople can do to 

19 prevent cancer. 

20 So not smoking would be oae obvious thing. 

21 But also, you know, carly detection of cancer, cancer 

22 screening, Identification of symptoms, participation in 

23 clinical trials, just general information about what — 

24 the causes of cancer, health communicadoo. Tbere is a 

25 lot of cønfusiøn out there that everything causes 
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1 Institute smee 1981; is that correct? 

2 A. That's correct. 

3 Q. Tell us first generally whai the — that’s in 

4 Buffalo' 1 

5 A. That's right. 

6 Q. Okay. Tell us generally speaking what the 

7 Roswell Park Cancer Institute is. 

8 A. Well, Roswell Park was actually a physician 

9 in Buffalo, and he created a hospital for cancer 

10 patients. In faet, Roswell Park Cancer Institute, 

11 which is a statc institution — beginning in the 1940s 

12 the State of New York took over the institute and beg an 

13 funding it. It’s an institution and hospital that's 

14 dcdicated solely to the research and treatment of 

15 cancer. 

16 U's the oidest cancer research facility in 

17 the country. It's ane of the largest comprehcnsive 

18 cancer centers in the United States today. We have 

19 currcntly ISO beds, over 1500 employees, 250 or so 

20 M.D.s or Ph.D.s. Our M. D.s that cotnc also treat cancer 

21 patients, but they’rc also involved in doing clinicat 

22 research as well 

2 3 Roswell Park has a very toog history of 

24 research in many arcas including tobacco. Some of the 

25 first carly tobacco Work was dooe at Roswell Park. 
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1 cancer, which is not true, and we do know a lot about 

2 what causes cancer, and there are arcas that wc don't 

3 know. 

4 So we have a whole scope of research that I'tn 

5 actually now dirccting, as director of the program, in 

6 cancer prevention, epidemiology and biostatistics. 

7 Q. Now, you are the director of the smoking 

8 control program at Roswell Park. Tell us about that, 

9 the smoking control program, and what you do as 

10 dircctor 

11 A. Well, Roswell Park has a very, very loog 

12 hi story of work in tobacco usc. In faet, back Ln the 

13 carly I930s, they started collecting histories on the 

14 smoking habits of patients comiag ioto our hospital, 

15 which were later published as demonstrating the link 

16 between smoking and lung cancer. 

17 And some of the early tar and nicotine work 

13 were dooe at Roswell Park, the mouse painting 

19 experiments. Whcn l came there, basically picked up on 

20 the traditioa of work in the area of tobacco. Many 

21 pcople call our institution looking for assistance in 

22 quitUng, and wc initiated a stop smoking clinic 

2 3 basically for the public in 1982 and have been rugning 

24 that program. 

25 I do that program every month, have clieots. 
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1 I have probably worlccd with fivc or six thousaod 

2 smokcrs over thc ycars coming to our clinics. Wc have 

3 rua aicotiac patch clinics. Wbca thc aicotinc patch 

4 came out, wc ran a program just for smokers Corning to 

5 our clinics. 

6 So wc do all kinds of research cm — reiatcd 

7 to tobacco, and including surveillance af tobacco, what 

3 oew products arc out. Wc’vc bccn looking at thc design 

9 of new products such as Eclipse and Accord, and 

10 W Los tons. Thcre is a cLaim that Winston has ao 

11 additives, so we'rc looking at iL 

12 mr. kjrbY; Objection, Your Honor. May wc 

13 approach? 

14 (The followtng proceedings were had at 

15 sidebar) 

16 MR. KIRBY: Well. first of all, none of that 

17 was responsive to what was bcing askrd. It was just a 

18 speech. But more importantly, he is making a reference 

19 now and just did to the so-caUed — Winstoo had a H no 

20 additives" or "no bul!" campaign, which did not start 

21 until August of 1997. 

22 THECQURT: Uh'huh. 

23 MR. KJRBY: It's -- 

24 THE COURT. So? 

25 MR. KJRBY: It has no relevance to this case. 
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1 mr. KJRBY: Asked him about the addiction 

2 clinic, but — 

3 the COURT; i don’t see anything wroog with 

4 it. He hasn 1 1 rdated it to anything yet. Hejust 

5 said: This is the nature of my job. If he asked 

6 speciftc questions about what his opinions are, It's a 

7 different story. Overruied. 

8 (The sidebar conference was concluded, and 

9 the following proceedings were held in open court:) 

10 BY MR. ROSENBLATT: 

11 Q. Dr. Cummings, you were in the middle of your 

12 answer basically exptaining what you do as the director 

13 of the smoking control program, matters you look into 

14 and that kind of thing. Piease contiaue. 

15 A. Okay. As I mentiooed, wc look at cigarette 

16 designs, a whole range af issues reLatcd to tobacco, 

17 almost anything; write grants in this area. I halve a 

18 number of research projects going on. We've dooe 

19 studies oa pharmacotherapy for people trying to quit 

20 smoking, as clinical triais to evaluate wbether any of 

21 these therapies work; surveys of who smokes, from kids 

22 to adults; and then, of course, we've done recently up 

23 in — as I mentiooed, I was doing sone Work on 

24 cigarette design, some of thc different products that 

25 are out on the market: Eclipse, Accord, Winstoo. 
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1 To the extern it would have any marginal relevance, its 

2 prejudicial value outweighs its probative value. But 

3 it has nothing to do with the case. We have a (awsuit 

4 that was tiled in May of '94. 

5 THE COURT; LTh-huh. 

6 MR. KJRBY: People claixn they were injured at 

7 that time by whatever so-called wrtmgful conduct the 

3 industry had allegedly engaged in, and now we've got 

9 somebody talking about a product that came out in 1997, 

10 in August. And it just has no relevance to thc 

11 1 awsuit. 

12 mr. newSOM: And Your Honor, in addition, not 

13 oniy is there nothing about discusstng additives in his 

14 disdosure. he was asked at his deposition lf he was 

15 going to discuss additives and he said no. 

16 THE COURT: He's just saying: We'rc looking 

17 imo it. That's all he's saytng. That's what he does. 

18 That's what his job encompasses. 

19 mr. HEiM: Well, Judge, that may be. This is 

20 thc problem with these long, narrativc responses. He 

21 gels asked a short, simple question and gives a long. 

22 long rcsponse that goes on and on, 

23 THE COURT: He asked him what his job is all 

2 4 about. ffhe didn't, you could accusc him oflcading, 

25 so. 
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1 Iq faet, we've created a surveillance system 

2 to look at all the new products, because thcre’s really 

3 ao body else out there doing this o ther than the tobacco 

4 companies. 

5 Q. In terms of the smoking control program, when 

6 you say over the ycars you've dealt with rive or six 

7 thousand smokers who were trying to quit, what is your 

8 hamls-on role — do you have any hands-on role in terms 

9 of recommending to them how they quit and actual 

10 therapies they should engagp in, and if so, teli us 

11 about that. 

12 A. Yeah, I mean, I run the clinics. I got 

13 started doing this — I bad a student actually that 

14 came and worked with mc as an intern. That's how 1 

15 sort of got involved in running the smoking clinics. 

16 The student leaves after the semester and 

17 people still cali up for our cLinic. Our clinic is oow 

IS the largest clinic operating tn thc western New York 

19 area, has bccn for thc last 15 ycars. 

20 And I do thc programs. It’s bccomc a 

21 laboratory. A lot of thc research I’ve dooe and papers 

22 1‘ve written have bccn based on patients that come to 

23 our clinic. 

24 I‘ve also bccn involved in major. Large*scale 

25 programs done across thc country. 1 was a practical 
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1 inves tig ator an ihe so-calied COWMrr, Community 

2 Intervention Trial for smoking cesaatio®, which was a 

3 massive, 42 .million dollar effort by tbc Cancer 

4 Insti tu te, to try to intervene in conXtnunities to lowcf 

3 the smoking rates by helping pcople quit smoking; 

6 particularly heavy smokers who tend to have a higher 

7 risk of developing smoking-rclatcd LLInesses. Wc did a 

5 lot of things: trained phyaicians, w ork cd with 

9 workplaces, worfeed directly with smokers. So I have a 

10 lot of contact. 

11 I also worlced quitc a bit with p reven ti. ou. 

12 In faet, a lot of my work has focused more reeently on 

13 the prevention end of things, because it's very 

14 discouragisg, quitc frankiy, with many smokers. It's 

15 very hard to gct them to quit and stay quit, and 

16 obviously an ounce of prevention is worth a pound of 

17 c ure. Gctting the kids not to start is criticaL 

IS So I do a lot of programs mysclf. I probably 

19 do 100 presentations a year to various groups. most of 

20 which arc to school childrcn, but also health 

21 professionals, and of course the smokers who come to 

22 our clinic every month. 

23 Q. Now, you’ve got a leaching fole at the State 

24 University of New York. What relationship is there, if 

25 any, beeween the State University of New York and your 
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1 chapter there cm the history of smoking ccssaticm 

2 methods, what had c hanged over 25 ycars. 

3 And then in 1994,1 contributcd a scction to 

4 the Surgeon General 1 s Report that was on smoking and 

5 youtb, having to do actually with some surveys and 

6 public attitudes towards policy measures to rcstrict 

7 youtb smoking, things like restricting advertising, 

8 sale pradices of the industry and so on. 

9 ■ Q. And I understand you actually made a 

10 comribution in terms of original writing to the '89 

11 and '94 Surgeon General's Reports. 

12 With rcspcct to the Surgeon General reports, 

13 where you served as a reviewer, what was your funetion 

14 there? 

15 A. Well, they would send cbaptcrs — I did this 

16 for the ' 88 report on nicotine addictioo. I also did a 

17 scction of the *90 report, and most recently a report 

18 on smoking and minoritics. And was sent a chapter, or 

19 several chapters actually in tbc case of the last 

20 report, which I would go over, review in terms of its 

21 scientific merit, offer substantial commcnts, and send 

22 those back to the Office on Smoking and Health, 

23 And there were o ther reviewers who would look 

24 at those reports or those chapters as well, and they 

25 would compilc that, give that back to the author, and 
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1 institution, tbc Ros wc LI Park Cancer Insti tu te? 

2 A. Well, very close retatioaship. I'm a 

3 professor in tbc department of social and p reven ti vc 

4 mcdicioc at tbc universicy, and 1 teaeb courscs in 

5 tbc ir graduate program. 1 have graduale students that 

6 I'vc dirocted over tbc ycars. 

7 tn faet, ooe of my graduate students is 

8 curremly tbc chicf of epidcmiology for tbc Office on 

9 Smoking and Health, Dt. Gary Giovino Hc was a student 

10 of mine. 

11 And basically, 1 had very closc intcractioa 

12 with tbc university. Our grad aa te division is actually 

1 3 a division. Tbc graduate dcgxocs tbat our students gct 

14 arc really through tbc State University of New York al 

15 Buffalo. 

16 ( also Iccturc to a lot of oiber schools, 

17 Niagara University. Wc have maay colleges in the arca 

18 and 1 do froquent lccturcs to students at almost all 

19 the uoivcrsiltes. 

20 Q, What role have you had with rcspcct to any 

21 Surgeon General'* Reports? 

22 A. Well. I’vc served as a reviewer to a aumber 

23 of tbc reports, and also a coalributor. 1 contributcd 

24 to tbc 1989 Silver Aaniverjsry report. That was the 

25 25tb anniversary report, tbc silver cover. Iwrotei 
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1 they would be asked to rcwrite it_ 

2 In faet, being a contributor, I know this 

3 process, because it’s rather painful when somebody 

4 criliques your work and you have to go back and 

5 re-write it. 

6 But it is a way of making sure you have the 

7 most up-to-date science, and tbc conclusions that arc 

8 reached arc conclusions of not just ooc iodividual, but 

9 based on tbc weight of evidcncc in faet that exists in 

10 the scientific community. That's how those reports are 

11 pre pared. 

1 2 I also prepared a report — 1 was asked to 

13 serve on a committoe — the Instituts of Mcdicioc, 

14 National Academy of Sciences put out a report in 1994 

15 as well on smoking and youth cailcd: Nicotine 

16 Addiction: Growing up Tobacco-Prcc. 

17 And this was a report looking at tbc wholc 

1 8 Lssoc of youth smoking, whetber kids gct addicted, when 

19 they get addicted, the effeets of advertising, pricing 

20 cffccU on kids, product regulalioo. 

21 It covcred a wholc rcalm of things, because 

22 thosc reports arc typically written for Coogrcss as 

23 what would bc the regulatory or policy Lmplicatioas of 

24 some of the Tindings from the scientific community. 

25 And this was dooc in cQujunction because the ‘94 report 
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1 came out from the Surgeon GeneraL, and the COM 

2 Ins ti rute of Mcdicioe report was more the policy piece 

3 to that. 

•4 Q. Dr. Cummings, you know, as I go through your 

5 CV. there is a section called Professional and 

6 Communicy Services. There is a listing. 

7 You were a member of the comminee on 

8 preventing nicotine addiction in children and youths, 

9 [nstitute of Medicine, 1993, 1994. What was that all 

10 about? 

11 A. That was the I nstitute of Medicine — 

12 Q. That you just described? 

13 A. — work. Yes. 

M Q. Now, you've barn a reviewer for a publication 

l S called: Addictive Behaviors. What kind of publication 

16 is that? 

17 A. Well, it's a publication on just what U 

18 says, addictive behaviors. Atilhors will send in 

19 artic les on a wholc range of drug-relaied issues: 

20 tobacco, aieohol, heroin, cocaine, a wholc range of 

21 things. 

22 And I've reviewed artic les for them. I've 

23 published in that journal. The work tbat 1 do for them 

24 relates to the tobacco work, because that's tny 

25 expertise. 
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1 detection of prostate cancer, waa dcvcloped at Roawell 

2 Park. 

3 SLmilarly, early treatments for childhood 

4 leukemia were developed at Roswell Park Cancer 

3 Institutc, and some of the very eariiest studies on 

6 Smoking and cancer came out of Roswell Park Cancer 

7 Institute. 

8 In faet, in 1950 an epidemiologist at our 

9 institution, a guy by the name of Dr. Morton Levin, 

10 published a report in the American Medicai Association 

11 based on a thousand patients tbat came in to Roswcll 

1 2 Park, where bc coUected smoking histories and 

13 demonstrated the faet that the lung cancer patients 

14 were nauch more likely to report a history of smoking 

15 than the patients who did not have lung cancer. 

16 Q. Can you give us even a rough estimate as to 

17 the number of articles which have appeared in the 

18 liteiature on the subject of the relationship between 

19 smoking and cancer, smoking and other discases? 

20 A. Well, you get a pretty good idea as you aee 

21 these Surgeon General's Reports. They get bigger and 

22 bigger and bigger, because they, in faet, arc just 

23 accumulating the cvidence that is availablc on the 

24 link. But a rough number — I would say it's well in 

25 excess of 50,000 and probably doser to 100,000 
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L Q. And you've been a reviewer for the Journal of 

2 the American Medicai Association; is that correct? 

3 A. Yes, on mimer ous occasions. 

4 Q. So even though you're not technically an 

5 M.D, you’re a Ph.D, you’vc acted as a reviewer for 

6 the Journal of the American Medicai Association? 

7 A. That's right. 

8 Q. Now, what is the relationship between Roswcll 

9 Park Cancer Instirute and the New York State Department 

10 of Health? 

11 A, Well, we're rather unique as an institution. 

12 As I said, we're actuaily part of the New York State 

13 departmeat of health. Roswell Park is a line item in 

14 the health department budget. 1 am a State health 

15 department employec, as arc all the physicians and 

16 Ph.D.s and all the employees of Roswcll Park who arc -- 

17 half our employees arc actuaily supported oo grants, 

18 and balf arc State employees. 1 happen to be a State 

19 health department employec. 

20 So that's the unique relationship. and it's a 

21 grc3t investment for New York State, quitc frankly. 

22 Thcy arc investing in cancer research and treatment. 

23 Wc take c arc of cancer patients. 

24 We have devised methods for carly dctcction 

25 of cancer, the psa test, which is widely used now for 
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1 articles in the scientific literature on this topic at 

2 this point. In faet, the Surgeon General, I thi ni in 

3 one of the ir more recent reports, said it's the most 

4 studied cause of disease in history, in medicai 

5 history. 

6 Q. Why do you think that is? 

7 A. Because it causes the most problems. A third 

8 of our patients at oux hospital are there because of 

9 smoking. 

10 Q. A third of your cancer? 

11 A. One-third of o ur cancer patients. I mean, if 

12 1 had a vaccine today to prevent a third of cancer, 

13 climinating smoking would be it. 

14 And that's why I devote my and have devoted 

13 my carccr lo deal with the issue of tobacco and my 

16 research on tobacco, and assisting people in gettlng 

17 off this addictioo. 

18 q. Now, Dr. Cummings, in your CV there's a 

19 section Grams and Contracts. Let me ask you about a 

20 few of them. 

21 Bchavioral Methods to Aid Smokers m 

22 Quittmg, and there is a Pan l. Part 2 and Part 3. 

23 TelJ us about that. 

24 a. Well, this was a study — actuaily, it was a 

25 study I did with Dr. Giovino. It was his doctoral 
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1 dissertation, and we manag cd to have a lot of money so 

2 he could have some money to live on. Graduale students 

3 don’t oeed a lot. 

4 But this was a study that we actually did 

5 with physicians. It was a traiaing program where wc 

6 traioed Family physicians to identify and report 

7 whether their patients smoke. 

S Araazingly, we had done a Uttle record search 

9 of onc of our family practice units, and had learned 

10 that many of the patients who smoked, there was no 

11 evideace in their medical record they were smokers, and 

12 therc was very little evideace that tbey were betag 

[3 advised to quit and being of Fered treatment methods. 

\4 So Dr. Giovino devised a system to identify 

13 the smokers. He interview ed the smelters in the waiting 

16 room, and then actually went and did a training program 

17 with the medical providers. 

1 $ Half of them got his training and half 

19 didn’t, and he was basically sccing whether the 

20 training made any difference in whether those 

21 physicians would go back and do a beær job 

22 identifying and cotmseling their patients. 

23 It had a slight effeet. It wa3 not a huge 

24 effeet. Ooc of the things that camc out of that, 

23 though, ooc of the more interesting Flodings, and wc 

Pagp 16300 

1 was alarmiag to us, because wc had done thi« tracldng 

2 with different brands. 

3 Therc ars over 300 different brands on the 

4 m arket, and yet wc found a very s trerag predilcction for 

5 menthol cigarettes, and nobody really -- we started 

6 looking in the Uterature: Had anybody ever written 

7 anytbing about this? And there was very little in the 

8 litera ture. 

9 That got us Lntercstcd in some of the 

10 advertising and marketing to aunoiitics. I’vc done 

11 some other research on that topic as well. But that 

12 was sort of the side ligbt of that particular — that 

13 particular study. 

14 Q. Now, then, looking at another grant: 

15 Environmental and Policy Determinants of Adult and 

16 Adolescent Tobacco Behaviors in 22 North American 

17 Communities 

18 What did that involve? 

19 A. Well, this is actually a grant wc got from 

20 the Robert Wood Johnson Foundation to do a secondary 

21 data analysis of data that had been collected in this 

22 huge National Cancer Institute committee triai that l 

23 had mentioned. Federal government spends a lot of 

24 money collccting these data, and they often, after the 

25 study Is done, they don't do mueh with the data. 
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1 wTote a couple of papers on this, since this particular 

2 family practice clinlc was located on the east side of 

3 Buffalo — and the east side of Buffalo is a very low 

4 income population and has a high percentage of 

5 African- American patients, and be had interviewed these 

6 patients, and likc most studies, actually in smoking, 

7 pcople never ask the brand. But he asked the brand. 

8 MR. HEIM: Your Honor, I’m going to objeel to 

9 this as nonresponsive and hearsay. 

10 MR. ROSENBLATT; Explaining a survey, a 

11 grant, that he was personally Lnvolved in. 

12 THE COURT. Yes. 1 think we’re talking in 

13 general terms here Just explain the details of the 

14 survey. So overru led as far as i t goes. 

15 If it gets anv mare speetfie than thai. then 

16 mavbe we’ll review it. 

17 A. (Cootinuiog) Anyway, hc collected the data 

18 on brand use, and we found -- wc had other survey data 

19 on brand usc from pcople that callcd our telephoæ 

20 hotlinc, most of whom were Caucasian, were not 

21 African-American. 

22 Wc found a huge difference in the brands 

23 smoked, mainly wuh mcnlhol brands being the preferred 

24 brands among African-American smokers. In particular, 

25 three particular brands, ICool. Salem and Newport, which 
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1 So wc went and wrote a grant to get money so 

2 we could have time to analyze the results and write up 

3 a paper. And wc did. Wc've written up in faet an 

4 entire monograph. An entirc issuc of the journal is 

5 devoted to papers that we wrote up that look at the 

6 effeets of cigarette pricing on tobacco consumptiou, 

7 brand switching among adults. 

3 We had tmique data. We collected information 

9 on smokers in 1988, and then again in 1993. We were 

10 able to sce how many of those pcople had quit, how many 

1 1 had died, and how many were still smoking. And we got 

12 interested, because of the -- wc had data on brands, to 

13 say: Well, how many of 8 Mariboro smokers, for 

14 examplc, that we had in 1988, were still smoking 

15 Mariboro fivc ycaxs latcr, or had they swilched to 

16 Camcl or Winston or some other kind of other geoeric 

17 brands out on the market? 

1 8 Wc found actually there was a very -- very 

19 little switching, quitc frankly. Pcople were fairly 

20 brand loyal. In faet, the amounl of switching was less 

21 than 10 pcrccnt per year on an annual basis. 

22 But the switching that was going on was 

I 23 almost all driven by ecocomics. Wc saw that 

24 particularly beavy smokers were and low income smokers 

125 were switching to geocric or discount brands. And in 
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1 faet, people who svi te hed were Less likely to quit, and 

2 seemed iikc the introduction to discount brands, which 

3 really had not been part of the marketing of tobacco 

4 products prior to the 1980s, bccause almost all brands 

5 were the same pace, there was a price war tbat weat on 

6 in the in dus try, and this really c ulm i nated during the 

7 time that we were in the field with COmmit. So wc 
3 wrote up a paper on that. 

9 We had another paper tbat we did -- 

10 MR. HEiMr Your Honor, Lf I may, might we 

11 approach on these answers? 

12 THECOURT: Yes, Iguess so. 

13 (The following proceedings were had at 

14 stdebar:) 

15 MR. HEIM: Your Honor, this is exaetly what I 

16 meant before when I said these long, narreri ve answers. 

17 1 think Your Honor will — may have noted that during 

18 this entire trial, I never object to leading during 

19 prellminary matters, because I don't believe you should 

20 object to leading during prelinunary matters before the 

21 witness gets into substantive testimony. 

22 But two things are going on here. He just 

23 started to talk about yet another study that he's 

24 doing, that was not responsivc to this, and the second 

25 is that the rule that Your Honor has generally adopted 
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1 while counsel has been going through the CVs of these 

2 witnesses, that while he can say: Well, ycah, the 

3 focus of this particular paper or the focus of this 

4 panicular study on my CV was X, he could not go into 

5 the contents of it because it's hearsay. We've all 

6 kind of gotten along with that approach that Your Honor 

7 has taken. 

S What this witness is doing is he’s putting 

9 the whole thing in. He's purting everything that's in 

10 his article or what his study is in by describing it in 

11 great detail. It is hearsay. It is a narrative 

12 response that goes way beyond the question, and there's 

13 no way that -- to stop it, once he gets rolling. So 

14 that's the basis of my objection. 

15 MR. newsoM: He's offering all sorts of 

16 opinions from these anicles he hasn't been qualified 

17 to give. They're not within hrs disclosure. 

18 MR. R.OSENBLATT: They are his anicles, his 

19 research. His expertise, unlike a lot of the other — 

20 some of the other experts is totally broad. It’s all 

2! cncoirtpassing. He’s talkcd about cancer and health, 

22 health bchavior. That's what hc gol hrs Ph.D. in, 

23 healih, cancer. He’s at an institution that all they 
2 j do is ireat cancer and dcal with cancer, and for 18 
25 years he's run a .smoking ccssation chnic. He's just 
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1 got broad expertise. It's difficult and artificial to 

2 try to cut him off. 

3 THE COURT: Doesn’t make any sense to me to 

4 say here is an expen who did research into a field, 

5 wrote a paper, and to limit him to oniy what the thrust 

6 of it — 1 did a study on the pricing of various 

7 brands, and to drop it at that and say that's it; you 

8 can never testify about anything broader than that, 

9 because anything broader than that would be hearsay. 

10 How do you ever get into evidence, anything at all, by 

11 iimiting it in that regard? And oniy hoping that maybe 

12 the defense will ask him a question about it so that he 

13 can then talk about it? That doesn’t make any sense. 

14 MR. HEIM: Well, Your Honor, we've had this 

15 discussion many times. 

16 THE COURT:’ I know. Maybe one of tbesc days 

17 they will come to see the light along the line; tbat in 

18 order to get evidence, in order to get testimony to 

19 find out what we’re talking about, some body has go t to 

20 talk about what they're doing, and this is what he, in 

21 my opinion, is doing. He did the research, wrote the 

22 papers. This is the findings. 

23 i don't consider that to be a hearsay 

24 objection to the point where he can't talk about it. 

25 Now, expresstng an opinion which may be 
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1 detrimental to somebody else, well, we'li reach that 

2 point when we get there. But right now I think this is 

3 just preliminary stuff. 

4 MR. HEIM: Well. Your Honor, my belief is 

5 that he can — consistent with what Your Honor has said 

6 before, be can say what the study is about, and he can 

7 say, does he have an opinion about it; he can have an 

8 opinion about it. 

9 But to put through in one feil swoop 

10 everything in the study and his opinion without there 

11 being any Foundation for it, is putting the article in, 

12 which he is not entitled to do under Florida rules, and 

13 goes well beyond what we've been doing with every one; 
n of these witnesses. 

15 And then as far as what I said before, what 

16 he's sianing to do now, when I stood up and 

17 interrupted, hc started to go into yet another report. 

18 MR. ROS £ NB L ATT. l disagree that this is 

19 different than what we’ve done. The format — we get 

20 to it later on. 

21 MR. HEIM: 1 think you just went by it, 

22 Judgc. 

23 THE COURT. No. It’S right here. 

24 MR. HELM. We had another paper that wc did. 

25 THE COURT: He didn't get lo the other paper 
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1 yet. 

2 MR. HEIM-. That's when I mterrupted him. 

3 THE COURT: Beforc he gcts to the o ther 

4 paper, we'll find out what he's talking about, what 

5 other research did he do or whatever. I just don't 

6 find it to the point wbere we're gettiag beyond the 

7 rules. I just don't see that. We're talking about 

8 what the man did, and what his experrise is, and what 

9 it is that he does, and what his findings were, his 

10 findings, 

1 1 Anybody's Findings in science has got to be 

1 2 related to something that somebody else does. So it 

t3 doesn't make sense to shut our eyes to it and close our 

14 minds to it and say. We can't talk about it, because 

15 we have to bring back eveiybody who injected the 

16 misceUaneous with something: Did you inject the 

17 misceUaneous? Yes. What happened then? Somebody 

18 else looked at the slides. So bring the slide person. 

19 That doesn't make any sense. 

20 What you do is compile evidence. It's a 

21 summary, a composite, and somebody looks it over and 

22 makes a decision based upon the results. That’s what 

23 he's doing. 

24 And to limit it to say that you can't have 

25 him testify as to what he did, what his Tindings are. 
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1 uniform. It was — there were some differences by age, 

2 and every conununity that wc looked at, in faet, when 

3 you looked at peoplc over the age of 50, basicaily 

4 there was a decline in smoking. 

5 So peoplc were quitting smoking. But there 

6 was not true — in faet, it was pretty mueh a wash when 

7 you looked at the 18 to 24 age group. Half of the 

g conununity saw an incrcasc and half saw a decrease. So 

9 the decline in smoking was very mueh related to age. 

10 So we got curious. Well, what were the 

11 predictors of quitting? After all, if you had done 

12 this massive study on peoplc trying to quit smoking — 

1 3 in faet, the largcst study ever dooc in the public 

14 health community was quitting smoking, this particular 

15 projcct. 

16 So we pub lished some papers and one of the 

17 topics was Predictors of Smoking. Among a cohort of 

18 adult smokers followed over five years, we found over 

19 tbat five-year pen od, when we asked the peoplc m 

20 1 988, all smokers, whether they wanted to quit, 70 

21 perccnt said they had a desirc to quit smoking. 

22 When wc went back five ycars later, only a 

23 small fractioo of those people had actually been 

24 succcssful in quitting, although a large number had 

25 tried. 
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1 just defies intelligence, t’m going to let him talk 

2 about this as related to his Tindings, his research, 

3 what he did, what he found. 

4 (The si de bar conference was conc luded, and 

5 the following proceedings were held in open court:) 

6 BY MR. ROSENBLATT: 

7 Q. Do you remember where you were? I think you 

3 were discussing your findings and research in 

9 connection with the general topic of — 

10 A. One of my grants, I believc. 

11 Q. Correct. 

12 A. Aod I was going through the litany of papers 

13 that we had publisbcd tn the Journal of Tobacco — 

14 Q Had you Hnished? 

1 5 A. Therc were six papers. Some of them dealt 

16 with the trends in smoking. 

17 One of ihc more interestlog things we found 

18 is the trends in smoking bctwceu 1988 and 1993 were 

19 dccliaing among adults, but inereasing among childrrn 

2t) We had surveyed oinih graders in 1990, in these 22 

2 1 communities. and we also — we surveyed another group 

22 of nioth graders in the public schools in these 

23 cooimunities in 1992, and wc found that smoking rates 

24 were going up among nintb graders. 

25 Among adults, the declioc in smoking was not 
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1 In faet, a significant number of people had 

2 reported trying to make a quit attempt. And wc were 

3 very carefui about deftning a quit attempt. You had to 

4 quit for at least 24 hours, be off of the cigarettes. 

5 The rcasons for quitting. We asked the 

6 people wbo were succcssful: Why did you quit? And 

7 then the people who tried to quit: Well, why did you ] 

S try to quit? And the ovcrwhelming, number one reason 

9 that people were trying to quit and get off cigarettes 

10 was health conccrns, which probably explains why we 

11 found the higher quit rates among the o Ider people, age 

12 40 and older. There were many more successful quitting 

13 attempts, and it's probably related to some of the 

14 health problems you tend to see in peoplc who are over 

15 the age of 40. 

16 And also people in our surrey data asked 

17 these questioos about the health problems that smokers 

18 had cxpcricnced and the experience of health symptoms, 

19 coughing, wbet-ring, things af diat nature, were 

20 correlated with more scrious efrorts at quitting. 

21 Q. You know, Dr Cummings, it occurs to me the 

22 jury has heard a lot of witnesses talk about, you know. 

23 grants, where a scicntist at an aeademio institution or 

24 a cancer research tnstitute gets mOnev to conducl 

25 research. 
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1 A. Right. 

2 Q. And the writing up of grants, just give us a 

3 thumbnail sketch of how that works, how a scientist who 

4 has an idea in mind and would like to get funding, 

5 money, goes about doing it. 

6 A. Well, it's aot easy to get the grants, but 

7 it's like in business, it's like writing a business 

S proposal to somebody to do some work. You have to put 

9 down what you’re going to do and you have to compete to 

10 win the award. 

11 The National Cancer Institute and o ther 

12 groups like the Robert Wood Johnson Foundation have 

13 money that they will give to investigators, but there 

14 is a competition for the money. And you have to bc 

15 very qualified. In faet, it betps to have a little bit 

16 of a track record of research that you do, to build on 

17 the work that’s sort of done in the field. You just 

18 doo't want to repeat s tuff that's been done; you want 

1 9 to sort of break new grotind. 

20 I' ve been very successful in getling grants 

21 over my career. The people at Roswell Park, quite 

22 frankly, if you' re going to be a scientist at Roswell 

23 Park, you have to bc successful in bringing tn grants. 

24 That's one of ehe criteria for being there. We arc a 

25 very successful institution. Half our employees at 
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1 MR. NEWSOM: The study he's about to testily 

2 about relates to a claim that some of the cellulose 

3 acetats in the Filters comes off during the smoking 

4 process. There is no claim in this case, there's never 

5 been a claim in this case, there's never been any 

6 mention in this case, has anything related to this 

7 case. And besides, he has no evidence that any body's 

8 ever been harmed by it It's irrelevant, prejudiciaL 

9 It's irrelevant. Has nothing to do with the case. 

10 MR. ROSENBLATT: We've got a witness on the 

11 stand. We’ve got $330,000 in grants to investigate 

12 filters. This goes to behavior and conduct on the part 

13 of the tobacco companies. 

H There ara three big issues in this case: 

15 causation, addiction and behavior. This relates to the 

16 behavior. 

17 Something they fcnew, just continuing pattem 

18 of deception, that they — they knew these filters were 

19 defeetive and never told anyone about it I'm not 

20 going to ask about warnings or anything like that, but: 

21 What did your research show? 

22 MR. NEWSOM: It has nothing to do with any 

23 claim in this case. It’s not within his disclosure. 

24 THECOURT: Overniled. 

25 MR, HEIM: Your Honor, while we'rc here, I 
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1 Roswell Park Institute ara there because of the money 

2 that we gene rate through research grants. 

3 But it's a very time-consuming process. To 

4 put together a project, a grant appLication tnay take 

5 three or four months of really focused work and writing 

6 a review of the literature, and then you don't 

7 always — are not always successful the first time. 

8 You get comments back and sometimes you have to go 

9 through the process all over again. 

10 Q. For example, as I look at the grant section, 

L1 you received what seems like a great deal of money, 

12 S330.000. to investigate defeetive cigarene filter 

13 poiicy implications. 

14 First of all, who did you get that money 

15 from? 

16 A. From the National Institutes of Health. 

17 Actually. the National Cancer Institute. And this was 

IS a project 1 oo lang at — actually, budding on an 

19 observation that a colleaguc of mine at Roswell Park, 

20 Dr. John Pauly, had made, that filters — 

21 mr vewsom: Your Honor. objection. May wc 

22 approach, please'’ 

23 me COi-Rf: Okay 

24 (The Ibliowmg proceedings werv had at 

25 sidebar:) 

Page 16313 

1 gather - I don't like interrupting, so I gather I have 

2 a standing objection to this witness testifying in 

3 depth about these anicles on the grounds of hearsay, 

4 because my feeling is — I know Your Honor's feelings 

5 about it, but my belief is that the rules ara there for 

6 a panicular purpose, and the purpose is that a lot of 

7 these underlying chings are not easily 

8 cross-examinable because they're hearsay, and hearsay 

9 within hearsay; and to use them as the basis for 

10 opinions is not proper. 

11 THE COURT: i still believe that a scientist 

12 can talk about his Ftndings based on work that he's 

13 done in concert with other folks, and if there's a 

14 compilation of all this information that tums out to 

15 be a report which he authors or is responsible for, I 

16 think that's fair game. That's not hearsay. 

17 If he's relating to somebody else's report, 

18 upon which he wants to base his opinions on, that's a 

19 different story. That fails maybe within hearsay. 

20 But his own work in conjunction with other 

21 people in his own department, 1 don't have a problem 

22 with that. 

23 MR. HELM; i think you've got both things 

24 mi.tcd up in here, I want to make sure I have a 
j25 standing objection so I’m not popping up and 
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1 intemtpting the witness. Or if you would rather [ 

2 not, I'U just pick and choose my spots. 

3 THE COURT: Standing objcctions lead peoplc 

4 down the wrong path at times. 

5 MR. heim: Why don’t l not, and I'll try to 

6 be circumspect. 

7 thecourT: Let’s face it. If he’s talking 

8 about what he does as a living, it's like what you as a 

9 lawyer do, and a lot of things are done by — like 

10 research done by people on your staff. Wc can't help 

11 but talk about a deposition: Joe Blow from my Office 

12 did the deposition, and this is what he found. Come 

13 on. 

14 (The sidebar conference was concluded, and 

15 the following proceedings were held in open court;) 

16 BY MR. ROSENBUATT: 

17 Q. Dr. Cummings, you were talking about your 

18 research on the cigarette filters? 

19 A. Right. I'm an investigator on an NtH grant 

20 that is investigating a defeet in cigaretle filters. 

21 And this was research that I did in collaboration with 

22 Dt. John Pauly, who is a molecular Lmmunologist at 

23 Roswelt Park, who some six years ago came to me with 

24 some slides that be had. Now he does work looking at 

25 lung tissue. 
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1 filters that existed back in the ’50s, when they 

2 started the creation of cigarette filters. In faet, 

3 one of the carticr patents was by Kodak, becausc they 

4 make film. Eastman Tennessee has been a loug-time 

5 producer of cigarette filters. 

6 Film is translucent, by the way, clear; you 

7 can see through film. Cigarette filters, the cigarette 

8 filters on a pack of cigarettes, are white. They arc 

9 painted with ti ta ni um dioxide, sort of like white shoc 

10 polish. It's a pigment with a milky white appcaraocc. 

11 But the original patent actually from Kodak 

12 talked about the faet that you would oever want to 

13 block alt the tar in a cigarette — that was one of the 
i 4 reasons that they created the filter, was to try to 

15 filter out some of the tar — becausc the tar is 

16 large ly a taste component in a cigarette. That's why 

17 you get a lot of the taste from a cigarette, 

18 So the fibers that are bundled together in a 

19 cigarette filter are litcrally microscopic to the cye. 

20 Thore arc about 18,000 individual fibers håndled 

21 together, and they're not tight together. And, in 

22 faet, throughout the cutting, the way they make 

23 cigarettes on a high-speed cigars tte-majdag machine, 

24 they cut the filter, and it creatcs a — it cuts tbc 

25 filter and creatcs fragments. 
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1 Hc was actuatly doing research on looking at 

2 chemothcrapy, agents that they could deliver to tung 

3 tissue for treatment, and he made an observation that 

4 he wanted to check out with me. He said: Didyouever 

5 hear of anybody inhaling a cigarette filter Tiber? 

6 the COURT. t don't want to get into anything 

7 hc was talking about. Just get into your research and 

8 what you found. 

9 A. (Continuing) l said: I oever heard of that, 

10 but l would review the titeraturc. 

11 I reviewed the litera ture and could not find 

12 anything within the litera ture about cigarette filter 

13 fibers being iohaled. 

14 Wc pursued this and de ve toped some research 

15 related to the faet that cigarette filters, in faet, 

16 arc defectivc. The fibers litcrally danglc off the end 

17 of a cigarette. In faet, I brought some slides along 

18 today — 

19 the COURT: Wc'U get into that later. 

20 A. *■ that could show, if you look linder a 

21 high-powered microscopc at a regular cigarette filler, 

22 a cigarcuc filter is made Out of cellulose acetate 

23 which is basically a type of plastic, lo faet, it's 

2-1 very mueh like film. 

25 Wc began looking at the patents for cigarctlc 
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1 And tbc fragments, in faet, ars loose aod the 

2 fibers themselves arc loose. So wc undertook these 

3 experiments to see wbether they comc off; whether this 

4 tbing that we observed in the lung of a smoker was, in 

5 faet, a cigarette filter fiber. 

6 And you can do very simple tests: Tongue 

7 test, if you touch a cigarette filter to your tongue 

8 and put a ptece of scotch tape to your tongue and take 

9 the tape off and put it down on a microscopc slide, you 

10 will find that the fibers have corne off that ea3ily. 

i l Thcn wc undertook a study, and Dr. Pauly has 

12 done these studies on autopsies of patients, where we 

13 barvested the filter fibcTs out of the lungs of 

14 cigarette smokers. And we only find them tn smokers of 

15 filtered cigarettes, not in ooofiltered cigarettes, not 

16 in oonsmokers. 

17 We've done sophisticatcd, basically forensic 

18 pathology techoiqucs to demonstrate tbese, in faet, are 

19 cigarette filter fibers and not o ther kinds of fibers 

20 tike from your clothes or in the air or whatever. And 

21 we published a number of studies oa this topic. 

22 Wc wrote a grant to the National Cancer 

S 23 Instilutc to doeument this, and we've been working on 

24 this grant for the last rwo and a half years. 
j 25 And have looked at olier defeets: charco«! in 
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1 a Lark cigarene. whicb tbere is a Linie charcoai 

2 cavily. aod tbc charcoai in face migratc*. We'vc 

3 dcmaiutrated Chat tbc charcoai graaulcs in a Lark 

4 cigarette actualiy come O ff. 

5 We'vc done studies to iook at what xmokers, 

6 wben ti>cy i ahale tbc cigarettes. bow maay of tbc fibers 

7 come aff. This is oot an easy thi og to do, but wc' ve 

S been able to do and demoutrate tbat tbc fibers come 

9 offeatily. 

10 Q, You're talking about your own research? 

11 A. Yes. of eoerse. And Iben I'vegoæ abeadand 

12 done jome research to flod out wbetber smohen are 

13 awarc of this, and most imokers aie not awarc of tbc 

14 effeet. 

15 mk. KiRflY: Objection, Your Honor. 

16 Preempdon. 

i 7 the cocrt: Not yet. Ovcmilod. 

18 A. (Continning) Most smelters tre not awarc of 

19 this problem. 

20 Wc did a s rudy with pecplc at tbc Department 

21 of Motor Vchiclcs. Wc went up, and tbere was an easy 

22 place to do interviewing with pcoplc, and identiflcd 

23 imokers and cx-smokers and asked tbem wbetber they had 

24 ever heard of the faet that cigarette fibers come qff 

25 the end of a cigarette. 

Page \ 

1 to index and abstract the se doeuments, and we’rc god. X 

2 to be in the process of writing up a number af articlcs ^ 

3 based oo what we'vc leamed. 

4 Q. What have you leamed? 

5 mr. NEWSOM; Objection, Your Honor. 

6 MR. KIRBY: Objection, Your Honor. 

7 MR. HELM: Objection. 

8 THE COURT; Come over here. 

9 (The folio wing proceedings were had at 

10 sidebar:) 

11 THE COL'RT: AU right. What's the problem? 

12 MR. HELM; He's now going to testify based on 

13 quote, "tens of thousands of unspeciflcd industry 

14 doeuments" -- that we don’t know anything about, we 

15 don’t know whether they’re objectionable or not — 

16 about a study -- 

17 THE COURT: Go on, I’m listening. 

18 MR. HELM: - about a study that was based on 

19 his testimony, still currently in progress and that we 

20 have never seen. 

21 We have no basis to cross-examine him on it, 

22 and this is exaetly why the rule is what it is. This 

23 is putting in a semiconclusion that is very 

24 prejudicial, begause you know what he’s going to say, 

25 by using hearsay, probably hearsay within hearsay, and 
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1 mr. K3RBY: Objection. Preempdon and 

2 hearsay. 

3 THE COL'RT: Well, I want to get further. 

4 Overru le just now 

5 MR. ROSENBLATT: All right. Let me go to 

6 another subject. 

7 THE WITNESS: Sure. 

8 9Y MR ROSENBLATT: 

9 Q. Have you ever reccived any grant on the 

10 subject of youth marketing? 

11 A. Yes, I have. 

12 Q. Tell us about that. 

13 A. 1 have a grant currently from the National 

14 Cancer Institute 1 oo knag at marketing to youth, 

15 evtdcnoe from corporate documculs. And bccausc of the 

16 wide availability of doeuments from the litigation 
l 7 that's been going on against the industry, we’vc 

1 S collecled a number of the se doeuments and are doing a 

19 systematic analysis to look at what they say with 

20 regard to the marketing to youth, and also to 

21 minoritics. We'vc just gotten a supplement to that 

22 grant lo exteud that to look at minoritics. 

23 1 have a wbole library of documeflts. I’m 

24 Lalkiog now tens of thousands of doeuments that we've 

25 collcctcd. 1 have seven librarians working full-timc 

Page 1632I 

1 a source that is still not even in the literature yet 

2 And that's the objection to it. 

3 It is totally Lmproper and it’s highly 

4 prejudicial for this witness to do this. It's never 

s been disciosed that he's going to testify on some study 

6 that he's worked on about youth marketing. That's 

7 total surprise. 

8 MR. NEWSOM: Based on doeuments that are not 

9 in evidence that may be objectionable, that may be 

10 privileged. We have no way to test that if he just 

11 biurts out what his opinion is. 

12 MR. ROSENBLATT: 1 think an expert witness 

13 has a right to rely on doeuments. An expert witness 

14 can say; I've reviewed doeuments the last 10 or 15 

15 years, He’s got several librarians working on this. 

16 l'm not going to ask him to point at a particular 

17 doeument. He’s got a grant. 

18 THE COURT; Do you know what he's going to 

19 say? 

20 MR. ROSENBLATT: He's going to say they 

21 target youth. I don't think he's going to say doeument 

22 X says such and such. It’s not going to be that kind 

23 of testimony. 

24 That's a very fair conclusion io reach from a 

25 review of thousands of doeuments: They target youth. 
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1 Because they say they don’t. 

2 THE COURT: That' s his opinion. 

3 MR. ROSENBLaTT: Yeah. 

4 MR. newsoM: We were provided with a list of 

5 the documents that he's going to rely on, which is 

6 about 20 or 25 documents, none of which yet have been 

7 admitted in evidence. Many of them are objectionable. 

8 THE COURT: May be not adtnissible? 

9 MR. NEWSOM: May be not admissible. 

10 MR. HEIM: This is a total surprise. He's 

11 running through his cv, and he conves across something, 

12 asks him a question, and suddenly this witness is an 

13 expert on everything. 

u And he says: Well, we're working on a study 

15 and I'vc got tens of thousands of documents. And on 

16 the basis of that, they target that. 

17 That is surprise testimony. It's not — 

18 THE COURT: Well, isn't it cigarette 

19 behavior? And what he’s alleged to be an expert in, 

20 social and behavioral aspects of smoking. 

21 MR. ROSENølatt: Absolutely. And in his CV. 

22 it's clear from his cv he’s gotten grams, done 

23 articles, he's made presentations. This is — 

24 MR. SCHNEIDER: Your Honor, there's an effort 

25 to try to convert him into a conduct witness. He's 

. Page 16324 

1 MR. schneider; He's not testifytng about 

2 health behavior of smokers; he’s trying to testi fy 

3 about industry conduct. 

4 THE COURT-, U 1 s all connected. Ovemiled. 

5 MR- HEIM: There's privilege issues here. 

6 THE COURT: Wc haven’t gotten into any 

7 documents yet. 

8 mr. HEIM; That’s the problem, Judge. 

9 (The sidebar con ference was concluded, and 

10 the following proceedings were held in open court;) 

11 BY MR. ROSENBLATT: 

12 Q. I think I had just asked you what were your 

13 Tindings, in terms of your research on youth marketing 

14 after having reviewed thousands of tobacco company 

15 documents. 

16 A. The Tindings are co as is tent with what my 

17 other research had suggested that I'vc done and 

18 pub lished papers cm, which is the tobacco companies 

19 have long had an interest in marketing to youth, It's 

20 expressed in their documents; that tbeir claims that 

21 they are not Lntercstcd in marketing to youth is a 

22 blatant. lic. 

23 mr. kjrby: Objection, Your Honor. 

24 mr. HEIM: Move to strikc the testimony. 

25 THE COURT: Sustained as to the word. The 
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1 basically saying: I’ve reviewed thousands of 

2 unidemified documents, and I’m here to give you my 

3 opinion on what I think the tobacco companies 1 conduct 

4 is, what 1 think the tobacco — 

5 THE COURT: Thar's what experts do, don't 

6 they? 

7 MR. SCHNEIDER; Experts ean give you issues 

8 of science, they can give you opinions on whether tung 

9 cancer is caused by a particular thing. But they can't 

10 come out and say: In my opinion tobacco companies did 

11 X. 

12 That's a conduct witness, a fraud witness; 

13 that's not an appropriate topic of expertise. 

14 THE COLRT; Now you are talkmg about very 

15 esoteric issues as to what he believes is something 

16 regarding behavior. We're not talking about pure 

17 science in a sense ot" cellulose structures and things 

18 of that nature; you're talking about behavioral 

19 Sciences. 

20 tn order to deierminc behavioral Sciences, 

21 you study behavior of people. industry. whatever, and 

22 you reach conclusions hased on whatever you have 

13 deterrruned 

24 Mft. ttostsot_f\TT He's got a Ph D in health 

25 behavior. 
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1 jury will disregard. 

2 MR. ROSENBLATT. Okay. Let me - 

3 BY MR. ROSENBLATT: 

4 Q. In terms of the public position that the 

5 tobacco industry has taken over the years, that they 

6 spend millions upon millions of dollars to in effeet 

7 attract switchers - 

8 MR. KIRSY; Objection, leading. 

9 THE COURT: Hasn’t gotten therc yet 

10 MR. (CIRBY: Counsel is testifying. 

11 MR. ROSENBLATT: And counsel is interrupted 

12 for a change. 

1 3 THE COURT: Overruled. 

u Just continue with the question and I'U let 

15 you know if it's leading. 

16 BY MR. ROSENBLATT: 

17 Q. In terms of the tobacco induStry's public 

18 position over the years that they do not mark« to 

19 youth, and that they spend millions of dollars in 

20 advertising every year simply to get switchers to 

21 convince the Mariboro switcher to switch to Camel, to 

22 convince the Camel switcher to switch to Mariboro, has 

23 your -- what has your research shown with respcct to 

24 the veracity of that claim by the tobacco industry? 

25 MR. K1RBY: Objection. 
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1 MR. SCHNEIDER: Objection. 

2 the court: QverrulecL 

3 A. My research has shown that that claim is 

4 false. And in faet, my research, as [ alrcady 

5 indicated when we looked at brand switching, in our 

6 study from the cowmit triaL, the amount of brand 

7 switching that we found was very low, less than 10 

8 percent. 

9 In faet, if you base that on company 

10 switching — becausc a company really docsn't get tnuch 

11 benefit when somebody switches from one of the ir brands 

12 to another one of their own company's brands, and there 

13 the per een tage of switching is even lower. 

14 And in faet, this is artic ulated in the 

13 doeuments from the industry themselves. Thcy recogniase 

16 that consumers arc very brand loyal, and thcy also 

17 recognizc the biggest threat to loss of custoxoers— 

18 which is what we saw, again, in our COMMTT study — was 

19 pcople quitting smoking. 

20 And, in faet, that thcy do a lot to try to 

21 keep pcople smoking, becausc pcople do quit. And we do 

22 see pcople quitting smoking every year in this country. 

23 Thcy have to replace them. And they talk blatantly 

24 about rcplacing them with new reeruits, new smokers. 

25 And some of the doeuments, a Lorillard 

Pagt \ 

1 talking in general terms, without making reference to \ 

2 any speciftc — go ahead. ^ 

3 A. (Continuing) Doeuments that I have seen show 

4 a direct interest in marketing to youth becausc they 

5 have to replace the smokers who quit and die every 

6 year, and, in faet, talk about the faet that the 

7 success of their companies and brands will depend on 

8 their ability to reeruit oew smokers. 

9 And, in faet, this is evident when you look 

10 at the market shares of different companies and how 

11 companies have grown or gotten smaller over the ycars. 

12 Their ability to reeruit ocw smokers to their brands 

13 has been indicative of their success. 

14 q. Dr. Cummings, have you made a study of the 

15 brands that are most popular with young people? 

16 A Yes. 

17 Q. Young people being de fined as under the age 

18 of 18. 

19 A. Yes. Our study in COMMTT. ointh graders, 

20 these are 14 and 15-year-olds, and I think we were one 

21 of the flrst to publish this observation here in the 

22 United States. 

23 Of the 300 or some odd brands available in 

24 the market, wc found teenagers in our COMMTT study 

25 smoked three brands: Mariboro overwhelmingly, Camel 
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1 doeunsent in 1978 — 

2 MR. NEWSOM: Objection, Your Honor. 

3 MR. ROSS: Objection, Your Honor. He's 

4 testifying to the contents of doeuments that are not in 

5 evidence, haven't been disclosed, haven't even been 

6 identified. 

7 THE COURT: Sustain the objection. 

8 THE WTTNESS: Okay. 

9 BY MR. ROSENBLaTT: 

io Q. Without making reference to a panicular 

U doeument. 

12 A. Well, many of the doeuments that I’vc read, 

13 from all the companics, talk about a very direct 

14 interest in reeruiting ~ 

15 MR. K.1RBY: Objection, Your Honor. It's the 

16 same thing. 

17 MR. HEIM. Objection, Your Honor. Making 

18 reference to all the companies. 

19 MR. ROSENBLATT: No, it’s not. 

20 MR. KURBY: He's testifying as to the 

21 contents of doeuments not in evidence — 

22 MR. ROSENBLATT: Are we making speecbcs now? 

23 THE COURT: Ves. wc arc. 

24 MR. K.IRBY: -• not disclosed to lis. 

23 THE COURT: Overrule the objection. He is 
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1 and Newport. 

2 And there was quite a lot of variation. 

3 Actuaily, on the cast coast, Newport was a lot more 

4 popular. Newport was almost the exelusive brand that 

5 we see being smoked by teen age — African- American 

6 teenagers. 

7 In particular, it's a very popular brand in 

8 urban eastern coast States, and not as popular out west 

9 for some reason. This has been repeated by a number of 

10 other investigators, including myself. Wc'vc also dooe 

11 some follow-up studies to this. 

12 In faet, in o ur study in COMMTT, 19*S, wc did 

13 a survey of brand use among the adults; and in 1990, we 

14 did a study of the teenagers in those same communitics 

15 to see if t t was a sp illo ver, whether there were a lot 

16 of Mariboro smokers in one comrnimity and therefore the 

17 kids were smoking Mariboro, and looked at that 

18 switching over time. When wc Went back a fcW ycars 

19 later to resurvey both the kids and the adults, we 

20 Found there was this shift to gcneric cigarettes among 

21 the adults. 

22 Q. Gcnenc being the discount? 

23 A. Yes. These arc cigarcttes that have no Label 

24 on them or what thcy cail discount brands. There are a 

25 variety of discount brands that arc sold. There was a 
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1 fair amount of thosc brands, and buge growth. In faet, 

2 that went from about 6 per cent of brand usc among the 

3 adults in 1988 to over 30 percent in 1994. It was a 

4 buge change. 

5 Among the kids, however, therc was very 

6 little switching to geoerics. In faet, tbey stayed 

7 with Mariboro, Carocl and Newport. Betwecn 1990 and 

8 1992, tn thosc communitica, the brand that grew the 

9 most was Newport. And that was very mueh tied to a 

10 trend that wc had seen carlier, which was a declinc in 

1 1 smoking among African- American youths that was 

12 occurring in the — during the decade of the 1980s, and 

13 an inerease, parti cul ar ly sharp inerease in 

14 African- American tcens smoking. And Newport is their 

15 brand of choice. 

16 Q. Which brands of cigarettes are advertised 

17 most heavily in this country? 

18 A. Well, it so bappens that Mariboro is the most 

19 heavily-advertised brand, and Camcl and Newport are 

20 among the most heavily advertised brands as well. 

21 Q. Do you think -- is that a coincidence, in 

22 your opinion, or is there a relationship betwecn the 

23 heavy advertising and the faet that those are the three 

24 most popular brands among youth? 

25 A. I've stated previously in my writings that I 
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1 tbese diseases, and rccommended to diem in the 

2 stxongest terms possible that it is in their interest 

3 never to take up smoking, and if they are smoking now, 

4 to quit smoking, what impact would that have on the 

5 kids, listening to such an M.D.? 

6 MR. NEWSOM: Objection. Speculation, Your 

7 Honor. 

8 THE COURT: Sustaincd. 

9 A. Well, my experience is — 

to THE COURT: Nq, I sustaincd the objection. 

ti It's speculative as to what would have occurrcd. 

12 BY MR. ROSENBUATT: 

13 Q. What, in your opinion, would bc the practical 

14 impact of such a talk on those students? 

15 MR. NEWSOM; Same objection, Your Honor. 

16 THE COURT; Same ruling. 

17 BY MR. ROSENBLATT: 

18 Q. Have you, in faet, done research on that type 

19 of thing, as to what influences — 

20 A. I've had the cxpericncc of being that person, 

21 gi ving those talks, and my expericncc is it has very 

22 little impact 

23 MR. NEWSOM: Your Honor, he is not a 

24 well-qualified medical doctor. 

25 THE COURT: Well, that's true. 1 will 
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1 don't think it's a coincidence. In faet, it's 

2 indicatcd in the doemnents that I've read that the 

3 tobacco industry, in faet, argues about s pen ding — 

4 MR. KIRBY: Objection, Your Honor 

5 MR. ROSS: Objection 

6 . A. -- spending more mooey to get that. 

7 Q. Now, Dr. Cummings, you have a Ph.D.? 

8 THE COURT: Wait a mi nute. Overrule the 

9 objection, just for the record. Go ahead. 

10 BY MR. ROSENBLATT: 

11 Q. Now, you have a Ph.D in health bchavior. 

12 You've srudied -- have you srudied adolescent behavior 

13 and youth behavior as it relates to this whole issue of 

14 smoking and health? 

15 A. Yes, 1 have. 

16 Q. Do most youngsters — you know, it scons that 

17 most kids are very well-informed today and should know 

18 that cigarettes are potemiady dangerous. 

19 A. Ycs. 

20 Q Most of them know thai' 1 

21 A. i would agree with Lhat. 

22 <2 Okay Now, what would — whai would, in your 

23 opinion, be the impact if a well-quaUfied mediail 

24 doctor addressed a high school full of students, told 

125 them about the dangers of smoking, it can cause all 
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1 sustain that. 

2 BY MR. ROSENBLATT: 

3 Q. What is the reason that well-informed kids, 

4 based on your research, your expcrience, your 18 years 

5 at the Roswell Park Cancer Institute, continue to smoke 

6 in spile of all the wamings, all they see, and their 

7 knowledge that smoking is bad for them' 1 

8 A. Well - 

9 .MR. NEWSOM: Objection. 

10 Mr. KJRBY: Objection, Your Honor. 

11 THE COURT: Based on his research. 

12 Ovemiled. 

1 3 A. Well, this was discussed at length in the 

14 Institute of Medierne report that we prcpared on 

15 teenagc smoking, because 1 think this is tbc erux of 

16 the issue. With all tbc information that kids have 

17 available today, you know, why do we sce kids, any 

18 kids, smoking? 

19 And tbc argument that we made in that report, 

20 which 1 happen to believe, is that quite -- Idds 

21 basically doa't believe that thcy’re going to get 

22 addicted. They think they can do this for a very short 

23 period of time and will quit 

24 (a faet, surveys that have been done, that wc 

25 citcd in the Institute of Medicine report where we 
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1 asked kids about tbcir smoking behavior, they said.' Do 

2 you think you'li be smoking — 

3 mr. newsoM: Hearsay, Your Hanor. 

4 A. (Contimmg) It'saot — 

5 ThE COURT: Overruled. 

6 A. (Continuing) Do you tbink you’li be smoking 

7 Tive years from now? Of tbe smokers, if you took 100 

8 high school smokers, what you find is 85 perccnt of 

9 those kids State that thcy think that they'11 be not 

10 smoking fivc years down tbc line. 

i 1 And they've gane back and asked those kids 

12 whether they’re smoking, a panel study that was done by 

13 the University of Michigan, and oniy 25 out of 100 have 

14 quit smoking. 75 out of 100 are still smoking. 

15 The vast majority of teenagers today, in my 

16 opinion, understand the health risks of smoking. 

17 Thcy'rc do Log it because it’s the thing to do; thcy’rc 

13 out at the party, thcy'rc doing it for the moment; 

19 they're not thiaking about the long-term consequences 

20 or the potential of quitting. 

21 They believe they can quit anytime they want, 

22 and unfortunately, many of those teens leam — because 

23 in the same survey that the University of Michigan had 

24 done, over 50 perccat of those teenagers had tried to 

25 quit. 

Page \ 

1 your curriculum vitae: Debunking Myths About \ 

2 Sdf-Quirting: Evidertce from Ten Perspectivc Studies 

3 of Persons Quitting Smoking by Themselves, which was 

4 published in the American Psyehologist, what was the 

5 thrust of that article? 

6 A. Well, this was looking at the idea of peoplc 

7 just quitting on their own and not having any 

3 difficulty in stopping smoking, it's casy to quit 

9 smoking, you can quit anytime you want, and this shows 

10 that most smokers are struggling mightily to quit. 

11 The se werc the compilation of data that were 

12 collected from six or seven studies that werc done 

13 aro und the country. Wc were one of the participants, 

14 which is why I was as author on that particular paper. 

13 It was looking at the seLfquitting process. 

16 And many smokers try and fail and try again 

17 and try again and try again before they are ultimotely 

18 successful in quitting. And some peoplc may oever 

19 ultimateiy be successful, as unfortunately wc scc every 

20 day at Roswell Park Cancer Institute with our patients. 

21 Q. In terms of your own hands-on experience with 

22 rive or six thousand smokers who are trying to quit 

23 smoking over the years, what conclusions have you 

24 reached on the subject of quitting? 

25 A. Well, my experience, and again the study that 
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1 MK. NEWSOM: Your Honor, that's somebody 

2 else's survey now. 

3 THE COURT: Sustained. 

4 BY MR. ROSENBLATT; 

5 Q Just talk about yours. 

6 a. I was quoting out of the University of 

7 Michigan -- 

3 THE COURT: 1 will Sustain it anyway. Not 

9 your work, somebody else's work. 

10 THE wttnESS: Well, 1 was an author on the 

11 report. But I don't want to argue about it. 

12 My experience is that many kids think they 
t J can quit, and they find soon after they get into 

14 smoking for a while. a few years, that they struggle 

13 mightily to get off of cigarettes. And not everybody 

16 does. 

17 And there's some unanswered questions as to 

18 which kids are ending up smokers and which o nes don't. 

19 Perhaps genetic predisposition is one of the things 

20 they're looking at. 

21 l'vc done research and I'm involved in some 

22 research looking at genes, looking for nicotine 

23 addiction. 

24 BY MR ROSGNBLaTT 

25 Q N'ow, Dr. Cummings, looking at an artide in 
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1 wc did with COMMTT wbere we followed 13,000 smokers, 

2 the best predictor of quitting was bow mueh you smoked 

3 and how addicted you were. 

4 The measure of addiction is smoking first 

5 thing in the morning. you have *• you've gooc all night 

6 without having a cigarette, your nicotine Jevels are 

7 depleted, and smoking rirst thing in the morning. A 

8 measure that you use is typicaUy: Do you smoke within 

9 30 minutes of gettiog up in the morning? 

10 And the people that answered yes to thal 

11 question were mueh less Likely to quit. Tbe people who 

12 smoked more cigarettes were mueh more likely to quit 

13 smoking over that fivc-year period despitc the faet 

14 that the vast majority -- and when you control out who 

15 said: I really want to quit smoking, l'm going to try 

16 to quit smoking, the oues who were the heavicr smokcr3 

17 were the least successful. 

18 So without nicotine in the product, l don’t 

19 think you would see people smoking. 

20 Q Now, Dr. Cummings, I want to ask you about an 

21 am c le you did. the tttie of which is: What 

22 Scientists Funded by the Tobacco Industry Believe About 

23 the llazards of Csgarette Smoking. 

24 a. This was a survey that wc did Ln 1989. 

25 MR. MOOOHE; Objection, Your Honor, 
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1 MR. HEIM: I’11 object on hearsay grounds to 

2 this. 

3 THE COURT: All right. We have to talk about 

4 this one, I guess. 

5 (The following proceedings were had at 

6 sidebar:) 

7 THE COURT: What is the objection? 

8 MR. MOODHE: Your Honor, if I may, this 

9 article purports to be a survey that Dr. Cummings did 

10 of grantees of CTR. in which they reported back their 

1 1 opinions on various issnes, such as whether smoking 

12 causes dise ase and whether their research was or was 

13 not related to investigation of smoking and Health. 

14 As such, it is not original work, typical of 

15 the medical joumal-type articles we've been 

16 discussing. This is pure hearsay within hearsay. It 

i? purports to report back on what other people have said 

18 in response to a survey. 

19 the COURT: All right. The people who did 

20 the survey, the initial people who did the survey, are 

21 the grantees, right? 

22 MR. MOODHE: No. 

23 MR. HEIM: No. 

24 MR. MOODHE: Dr. Cummings sent out a 

25 questionnaire, a survey to the CTR grantees, asking 

Page 16340 

1 survey that goes to that work. One portion of the 

2 survey goes to whether they think their work is related 

3 to smoking and health. But it doesn't make it any less 

4 hearsay within hearsay just because he conducted the 

5 survey and it purports to be a poll. It's still 

6 hearsay within hearsay. 

7 THE COURT: Well, that’s a fmding of his own 

8 research. 

9 MR. MOODHE: It's a report of their opinions. 

10 THE COURT: Well, that's what research is. 

11 You know, I mean, there's all kinds of research, and 

12 the research is: What do you think about the current 

13 situation in politics? 

14 That's somebody else’s thought process. But 

15 there is a poll, and you can get definitive, the 

16 demographics from it; you can get all kinds of data — 

17 data, whatever you want to c all it — from that. Not 

18 necessarily the faet that it just happens to be 

19 somebody's opinion. But that's the reason for it 

20 So if what he's doing is getting a bunch of 

21 opinions and compiling it and getting results and a 

22 certain percentage say yea, a certain percentage say 

23 nay. If that's what he's talking about, I don't have 

24 any problem with that. Overruled. 

25 (The sidebar conference was concluded, and 
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1 tbem a series of quesrions about what they think on 

2 maners relating to whether smoking causes disease. 

3 THE COURT: Okay. but is that based on their 

4 Tindings or their personal beliefs? 

5 MR. HEIM: Personal beliefs. 

6 MR. MOODHE: Personal opinions. 

7 THE COURT: So he's doing his own research. 

8 What he’s doing is making the same kind of research he 

9 did when he asked people: Why do you smoke or what 

10 brand do you use? 

11 He’s doing his own research, polling people, 

12 and the results of the poll are -- 

13 MR. ROS EN BL ATT: Artd Mr. MoOdhe — 

14 MR. HEIM: Hearsay. 

15 MR. ROSENBLATT: And Mr. Moodhe 

16 cross-e.\ am i ned about this in the Sroin case. The same 

17 aniele c arne in and he cross -exami ned — 

18 THE COURT: Big difference -- if what they're 

19 saying is: What did your research show, that’s one 

20 thing. You are talkmg about the gTantees’ research. 

2t But that’s not what hc is talking about. 

:: He's talking about therc were personal 

23 beliefs not bused upon what their work was. But on his 

24 personal bclicf. 

25 mr MOODHE: Well. there is a ponton of the 
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1 the following proceedings were held in open court;) 

2 Q. Okay. Dr. Cummings, the title of your 

3 article which appeared in the American Journal of 

4 Public Health is: What Scientists Funded by the 

5 Tobacco Industry Betieve About the Hazards of Cigarene 

6 Smoking, 

7 Now, based on your research, based on your 

8 pol ting. based on your survey, what were your Tindings 

9 on that question,' as to what scientists Funded by the 

10 tobacco industry believe about the hazards of cigarene 

11 smoking? 

12 A. What wc found was that the scientists — and 

13 these were scientists who had reccived money from the 

14 Council for Tobacco Research -- that wc had survey ed, 

15 overwhclmingly believed that smoking was a cause of 

16 premature mortality, !ung cancer, heart disease and 

17 emphysema. 

18 lo faet, when we asked the question, was 

19 therc sufficient evidcncc for drawing a causal 

20 conclusion to that question, we just asked them to 

21 check off strongly agree, agree, disagree, strongly 

22 disagree. They were alt in the "strongly agree* or 

23 "agree* mode, over 90 pcrccnt. 

24 lo faet, they also believed that smoking was 

25 an addiclion. Because wc asked tbcm tbc question on 


j25 _ MR MOODHE: well, niere is a pomon oi uc au -- — ~- *■ - 
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1 addiction as well. 

2 Q. How did you get the narnes of the particular 

3 scientists and experts you were going to survey? And 

4 how did you know that they had, in faet, received money 

5 from the Council for Tobacco Research to fund their own 

6 research? 

7 A. Wc basicaily went to the annual report from 

8 the Council for Tobacco Research and identified the 

9 narnes of grant recipients that were listed for the '89 

10 report. And we surveycd only the scientists in the 

11 United States, which was 99 percent of the group, and 

12 sent them a survey. 

13 We got back not quite half of the surveys 

! 4 from the respondents, and we wrote up the results. We 

15 did a linie comparison to sec whether therc was any 

16 bias that might exist between the respondents and 

17 nonrespondents. 

18 And then we wrote up an article and sent it 

19 in to the American Journal of Public Health, becausc 

20 what stimuiatcd this research idea was I work at a 

21 cancer hospital. I mean, therc is no controversy about 

22 smoking as a cause of cancer among the scientists at 

23 Roswell Park, tneluding some scientists who have taken 

24 money from the Council for Tobacco Research, They 

25 believe that smoking causes cancer. 

Page lo \ 

1 MR. HEIM: Objection, Your Honor. 

2 THE COURT: Foundation. Sustained for 

3 foundation. 

4 BY MR. ROSENBLATT: 

5 Q. Have you made a study of the types of 

6 projects funded by the Council for Tobacco Research 

7 over the years as part of your general research 

8 e fforts, as part of your general presentations tbat you 

9 make in connection with your work? 

10 MR. NEWSOM: Your Honor, this study was 

11 limited to one year. 

12 the COURT: 1 don't know, talking about this 

13 study? This is a general foundation. 

14 MR. ROSENBLATT: Correct. 

15 A. It’s part of the study that we did, the 

16 papers we wrote. We looked at the mission statement to 

17 the Council for Tobacco Research, and the mission 

18 statement was to study the alleged reladonships — ta 

19 get the facts on the alleged relationship between 

20 smoking and the various discascs that had been tooted 

21 U> be linked to smoking. 

22 And so we've looked at the titles of 

23 abstracts, going back to the early reports from the 

24 Council for Tobacco Research. We did a simple word 

25 search to see whether the words "smoking," "nicotine," 
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1 MR. NEWSOM: Objection. Hearsay, Your Honor. 

2 THE COURT: This is based upon the results of 

3 that survey. 

4 MR. NEWSOM: N'o. He's talking about people 

5 at Roswell Park. 

6 MR. ROSENBLATT; His own institution. 

7 THE COURT: Well, that’s a difference. 

8 THE WITNESS: To try to give a lirtie 

9 background — 

10 THE COURT: Ko, You can't give a little of 

11 this and a little of that. 

12 I will sustain the objection. 

13 The jury will disregaxd the results of 

14 anything reiated to Roswell Park at this point. And 

15 only as a result of the survey you are talking about. 

16 THE WITNESS: As a result of the survey, 

17 there was no controversy, even among the scientists 

18 funded by the Council for Tobacco Research. 

19 Most of their abstracts, by the way. had 

20 nothing to do with smoking ard cancer. 

21 QY MR. ROSENBLATT: 

22 Q What was the focus — what has been the focus 

23 of most of the research funded by the Council for 

24 Tobacco Research over the ycars? 

25 MS. LLTHER: Objection. Foundation. 

Page 16345 

1 "cigarettes," "tobacco," showed up in any of the 

2 titlcs, becausc you wouid have smoking and whaloer 

3 di sease: cancer, emphysema, heart discase. 

4 Lcss than 6 pcrccnt of the titles that we 

5 found, dating back to 1957, have had the word 

6 "cigarette," "tobacco," "smoking* in the title of th« 

7 abstracts. These abstracts largely deal with 

8 biomedical questions, that in my opinion have very 

9 li ule to do with smoking and health. 

10 mr. HEIM: Objection, Your Honor. 

11 THE COURT: Ovemiled. 

12 mr. hei.M: He's now testtfying as to the 

13 tilles of what the articles said. 

14 THE COURT: Overrulcd. 

t5 mr. rosenblatt. i will move on to another 

16 subject, Judge 

I 7 THE COURT Time for a break? 

18 MR. ROSENBLATT: Yes. 

19 THE COURT: Let's take a break, folks. We 

20 have some work that we have to do, too, so wc will take 

21 about 15 minutes 

22 (The j urors exitcd the eourtroom.) 

23 THE COURT We'l! take five minutes or so. 

24 Dunng the break, you must not discuss your 

25 tesumony or anything about this case with anybody. 
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1 inetuding the lawyers. 

2 THE wiTNESS: Okay. 

3 (A brief recess was taken.) 

4 THE COURT: Okay. Now, I think, Doctor, you 

3 will have to step out for a few minutes. 

6 MR. ROSENBLATT: If we're going to go over 

7 the slides, he's probably the best person that c an 

5 explain. 

9 THE COURT: l will find out what the 

10 objections are. 

11 MR. ROSENBLATT: I’11 come get you when we 

12 start showing slides, or maybe we want to see the 

13 slides before they object. 

14 THE COURT: I don't know. 

15 MR. ROSENBLATT: Would it make sense for 

16 Dr. Cummings to kind of go through them? 

17 THE COURT: How many slides do you have to 

18 begin with? Is what we're talking about 25, 30, 

19 thereabouts? 

20 MR. ROSENBLATT: 30. 

21 THE COURT: Okay. 

22 MR. ROSENBLATT: And he told me, Judge, that 

23 he had them divided into categories. 

24 THE COURT: I guess I'11 have to come down 

25 here to take a look. Is there any way you can just - 

—.— -■ - --- 
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1 Is this part of a leeture you have given? 

2 THE WITNESS: Parts of it, and parts of it 

3 are some of my research that I've done, and some of it 

4 is in the context of some of the work that's been done 

5 at Roswell Park in terms of the smoking and health. 

6 So it shows the background of some of the 

7 work that I inherited when I c arne to Roswell Park. But 

8 this first part here is — 

9 THE COURT: I don’t have any problem with 

10 that, I don't think. 

11 THE WTTNESS: - focused ort our work on the 

12 design of cigarette; shows what a tobacco leaf looks 

13 like. 

14 And when we talk about tobacco, the faet that 

15 most people have no idea that cigarettes include, in 

16 faet, paper materi al — 

17 THE COURT: Wait a minute. Before you start 

18 getting to that, anytime you want to object or — 

19 MR. NEWSOM: We object to that one, 

20 Characterizing in a very misleading way by being 

21 "soaked in pesticides, saturating with secret coloring, 

22 bug-infested drying bams," nothing he has expertise 

23 in. 

24 MR. ROSS: Also, it's totally beyond his 

25 expert disclosure. Nothing disclosed that he's going 

Page 16347 

1 MR. HEIM: Judge, I don’t know whether this 

2 is a help or not. This is a description of the slides 

3 that someone put together, just a description of what 

4 they were. 

5 THE COURT: 1 guess we’ 11 just have to take a 

6 look and go through this. 

7 MR. ROSENBLATT: Let me get him in, Judge. 

8 MR. HEIM: Judge - 

9 THE COURT: WeTl see. There are a lot there 

10 that I look at and I have questions. I’11 see what he 

11 wants to do, without the jury. 

12 MR. HEIM: Mr. Newsom knows more about these 

13 slides than I do. He's here. 

14 THE COURT Let's see which ones we are 

15 talking about. 

16 MR. HEIM: We didn't sec the slides, so we 

17 will do it as we go along. 

IS THE COURT: 1'Il step down over here so I can 

19 see the projection. What we're going to do, if you 

20 would. is run through them rather quickly so 1 get an 

21 idea of what they are and brieflv why you're showing 

22 that purticular slide. 

23 From the description l just looked at on some 

24 of these slides. I question what they are. So I want 

23 to scc what they look likc. 

Page 16349 

1 to testify about how cigarettes are made or materiais 

2 or anything else in his disclosure. 

3 MR. ROSENBLATT: That's not true, Judge. On 

4 Dr. Cummings' deposition he greatly expanded the 

5 disclosure. 

6 MR. ROSS: You can’t do that, Judge. Here is 

7 his disclosure. (Handing) 

8 MR. NEWSOM: In faet, there was a second 

9 disclosure that's even more limited. There was a 

10 supplemental disclosure, which was actually more 

U limited. 

12 THE COURT: Okay. 

13 THE WTTNESS: I can explain the context of 

14 this. This relates to nicotine delivery in the product 

15 and nicotine addiction. 

16 THE COURT: Yes, but there are o ther things 

17 in there. "Soaked in pesticides" right off the bat 

18 would be a problem. 

19 THE WTTNESS: 1 can demonstrate without the 

20 slide, if you like, the rcconstituted, for cxample, in 

21 Mariboro cigarettes. We can do a float test — 

22 THE COURT: We might do that. This 

23 particular one we can eliminate. You have to eliminate 

24 it. Okay. 

j25 MR. NEWSOM: That's his charactcrization of 
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i being a "secret fire^retarding Chemical." 

l THE WTTNESS: This is from our mouse painting \ 

2 THE WTTNESS: Most people are not aware of 

2 experiments done at Roswell Park in the ’60s. \ 

2 the Chemicals put on the paper to control the bum 

i MR. NEWSOM; Hc didn r t do any of the mouse 


4 rate. 

4 painting experiments. 


5 MR. NEWSOM: It's an effort to make it read 

5 THE WTTNESS: [ inherited this tnaterial. 


6 in a prejudicial way. 

6 THE COURT: This is what it was. This is 


7 THE COURT: t know. It's the use of the 

7 what a mouse painting looks like. He’s not going to 


8 terms they're getting all annoyed about 

8 get into going into results that he didn't do. But if 


9 If you had said "treated with fire-retardent 

9 this is what they did — 


10 Chemicals," that would be one thing, But a "secret 

10 MR. newsom: If that's understood, that he’s 


11 fire-retardant Chemical," naturally you’re going to get 

11 not going to get into the results of studies he didn't 


12 an objection. 

12 do - 


13 MR. NEWSOM; There is no issue in this case 

13 THE COURT: All right. 


14 as to whether the Chemicals are secret or not, or 

14 MR. SCHNEIDER; There is no foundation or 


15 anything about the paper. 

15 authentication for the last slide. This witness is not 


16 THE WTTNESS; Also related to nicotine 

16 a toxicologist, docsn't have a degree in that fjeld. 


17 delivery, because the temporaiy — 

17 He should not be allowed to put up a slide and explain 


18 THE COURT: It's the "secret" part of iL So 

18 it 


19 eliminate that one. 

19 mr. HElM: What did you do, Judge? 


20 THE WTTNESS; This relates to our work on 

20 THE COURT: I left it in. What’s wrong with 


21 cigarette filters. 

21 that? 


22 THE COURT; Okay. That'sfme. 

22 MR. HETM; i didn’t have a chance to look at 


23 I know you object to it 

23 it. 


24 MR, NEWSOM: It's about doing no thing to 

24 THE WTTNESS: Tbese are piemres of cilia in 


25 reduce the danger. 

25 the airway of a nonsmoker. These are healthy cilia. 
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i THE COURT: That’s what everybody says. 

1 This is the contrast of the cilia in a cigarette smoker 


2 Okay. Tbat's his testimony. That’s from his research. 

2 which shows they are paralyzed. 


3 Fine. 

3 MR. NEWSOM: Your Honor, he has no expertise 


4 THE WTTNESS; This is a picture of the 

4 to testify about this if he didn’t make the slides. 


j cigarette butt. 

5 THE COURT. This is part of your study and 


6 THE COURT: Fine. 

6 review. 


7 THE WTTNESS: This is a cigarette filter 

7 THE WTTNESS: This is part of what I do. I 


8 fiber harvested out of the iung of a smoker. 

8 explain this to thousands of people. 


9 THE COURT: That's fine. 

9 MR. NEWSOM: He didn't take the slides. 


10 THE wttnesS: This is just a list of the 

10 THE COURT: Doesn't have to take the slides 


11 Chemicals, just a partial list. 

11 to be able to explain it 


12 MR. NEWSOM: Characterizing as poisons. 

12 What’s wrong with you people? 


13 THE COURT: We' ve had testimony about that. 

13 THE WTTNESS: This is showing a lung on the 


14 Okay. That's all right. 

14 left half of a nonsmoker, and a smoker on the right. 


15 THE WTTNESS: This is a smoking machine at 

15 The whitish part is the cancer on the lung. 


ifi Rosweif Park [nstitute. 

16 This is a new series. This is on some of our 


17 THE COURT: Okay. 

17 advertising work. This is an ad from Parent Magazine. 


18 THE WTTNESS: This is the amount of tar that 

18 We don’t advertise to children. This is from 


19 a smoker would consume in the equivalent of a pack a 

19 RJ Reynolds. 


20 day for one year. 

20 THE COURT: Wait, wait. 


21 MR. NEWSOM: Your Honor, that’s nothing like 

2l MS. LUTHER: Judge. could we go back two 


22 what the smoker would actually absorb. It’s in a 

22 slides? The slide before had subtext that I couldn’t 


23 flask. 

23 read at the bottom. 


24 THE COURT: You can cross-examinc him about 

24 THE COURT: The one before that? 


25 it. 

25 MS. LUTHER: Yes. the one right before. It’s 
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1 all the way — it's at the bo ttom. 

2 THE COURT: Who can read that? Anybody know 

3 what it says? 

4 MS. LUTHER: "According to the American Lung 

5 Association, if you smoke, your chances of dying of 

6 lung cancer are 700 times those of nonsmokers. If you 

7 smoke, this could be your lung. Think about it. The 

8 next time you light a cigarette, if there is a next 

9 time” — 

10 THE COURT: You have to understand, he’s in a 

11 teaching mode. He's in a mode to talk to people about 

12 the dangers of smoking. 

13 This is what he does for a living. This is 

14 what he does in his presentation. If that’s what he 

15 does, that’s what he does. I mean — 

16 THE WITNESS: That's what I do. 

17 MR. ROSS: Your Honor, I thougbt we already 

18 had a ruling that this witness wasn’t going to be 

19 testifying about causation. 

20 THE COURT: He’s not. 

21 MR. NEWSOM: That’s what the slide points to. 

22 MR. ROSS: ■ All these slides are: This is 

23 what smoking does to your lung. That is causation. 

24 THE COURT: Not on a scientific level. It r S 

25 just a teaching aid. basically is what it is. 
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1 THE COURT: You personally did? 

2 THE WITNESS: Ycah. 

3 THE COURT: Move to the next 

4 MR. KIRBY: Your Honor, we have an objcction 

5 to the last slide. 

6 MR. HEIM: He hasn’t ruled on it. 

7 THE COURT: I di dit't know if they were the 

8 same, if that is part of it. 

9 This is something different now? 

10 THE WITNESS: Yes. 

11 THE COURT: Let’s go back to the other one. 

12 What is your objection to that? 

1 3 MR. KIRBY: Foundation, hearsay. The 

14 doeument is not in evidence. It’s improper to show the 

15 substance of it. 

16 THE COURT: How are you going to get it into 

17 evidence un til we start talking about it? 

18 MS. LUTHER: It's not prepared by any of the 

19 tobacco companies, Judge. 

20 THE COURT: It says on the bottom, RIR. 

21 MS. LUTHER: Read the article. It says: Who 

22 are you kidding? The newspapers and magazines and 

23 billboards are filled with cigarette ads. Kidscan't 

24 help but see them. How can you expect us to believe 

25 you’re not trying to reach — 

Page 16355 

1 MR. ROSS: Tben why are we telling this to 

2 the jury if it’s not testimony about causation? 

3 THE COURT: Go ahead. 

4 MS. LUTHER: With regard to that — 

5 THE COURT: t don’ t know about these last 

6 two. 

7 MR. NEWSOM: Wait, wait. 

8 MS. LUTHER: It has RIR at the bottom. 

9 MR. NEWSOM: It’s a Reynolds — 

10 MR. HEIM: Can we put it down so we can read 

11 it? 

12 THE COURT: Nobody can read that. 

13 MR KIRBY: There is no foundation or 

14 authcntication for tt. It would be improper to show it 

15 to the jury. 

16 THE COURT: Where did this come from? 

17 THE wrrNESS: Parent Magazine. 

18 THE COURT: Do you have a copy of it other 

19 than the slide? 

20 THE wiTNF.SS: I don’ t have the hard copy of 

21 it with me. 

22 THE COURT Okay. How do we know it came 

23 from Pareru Magazinc? 

24 THE wiTNESS Because 1 took this out of 

25 Parent Magazinc and made a slide out of it. 

Page 16357 

1 MR. KIRBY: Your Honor, the point is there 

2 must be — 

3 THE COURT: Who wrote it? That's the point, 

4 If RIR produced it and put it in Parent Magazine for 

5 the public, then what? 

6 MR. ROSENBLATT: That's Reynolds’ ad, Judge. 

7 THE COURT: If that was produced by RIR. how 

8 can you complain about it? 

9 MR. KIRBY: I c an complain about it because 

10 there is no proper foundation for its admissibility. 

11 It's also not relevant. There’s no testimony about 

12 why - there’s no offer as to why this is relevant. 

13 THE COURT: First of all, "We don’t want 

14 young people to smoke.” That’s not relevant? 

15 mr. KIRBY: What’s it relevant to in a common 

1 6 issue phase? 

n THE COURT. Youth smoking. If he’s going to 

18 testify that he took that out of a magazine himself, 

19 clipped it out and made the slide himself, that's good 

20 enough. 

21 What is that? 

22 THE WITNESS; These arc quotes that we’ve 

23 extracted from doeuments as part of my research on 

24 marketing of tobacco to youth. 

25 MR. NEWSOM: None of ihcsc doeuments are in 
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1 marketing of tobacco products, and some of our Work on 

2 cigarette design. 

3 Q. Okay. So why don't you come down and start 

4 at the beginning. 

5 THE COURT; Some of this stuff may be 

6 diffiouti for you to set. There will be some slides 

7 which have some writing on it, which are very difficult 

8 to read, especially if you're way back over on this 

9 end. 

10 So just be more or less advised that it's 

11 there for a præsentation in general, a general 

12 præsentation, not very speciftc, every word. 

13 A. I use this partieuiar slide, Anatomy of a 

14 Cigarette, when I introduce the concæpt to groups, that 

13 cigarettes arc not a simple, little device where you 

16 just chop up tobacco and roll it in a pi cce of paper 

17 and put U in your mouth; that it's actually a . s , 

13 highly-enginecred produci, and — but most peoplc think 

19 that cigarettes arc just tobacco leaves blcndcd 

20 toge ther Uke a wtne mater would mate wioc. It's 

21 really not that at all. It's a very scieutilte proccss 

22 they go through. 

23 In order to introduce pcople, particularly in 

24 Buffalo, New York, where 1 do many of these 

25 pre sen rations — peoplc don' t even tnow what tobacco 
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1 processes. 

2 It's basically Uke a piccc of paper treated 

3 with tobacco extract, which is a way of providing a 

4 uniform delivery system for nicotine. They grind up 

5 the mate rials, the stems, the s talks — 

6 MR. HEIM: Your Honor, this is the narrative 

7 approach that 1 objected to two minutes ago, five 

8 minutes ago. 

9 BY MR. ROSENBLATT: 

10 Q. Is this pretty much what you do in your 

11 præsentation? 

12 THE COURT: We're going to cut the iecture 

13 short. Okay? 

14 THE witnesS: rm trying to get through U 

15 quickly. 

16 THE COURT: i understand- But be advised 

17 that the jury has already bæn advised of all this 

18 information from other so urces, wi toesses at triaL So 

19 they are pretty much familiar with what you are saying. 

20 THE WITNESS: Okay. 

21 A. (Continuing) At any rate, there actually is 

22 a very simple test you can do to see how much is real 

23 and how much is the paper tobacco in a cigarette. 

24 One of the things 1 explain to people when I 

25 talk to them is you can take the tobacco out of a 

Page 16375 

1 is. This is actually some pretures of tobacco leaves. 

2 And it's tateres ting to note, when I show 

3 this slide, Lf you were to take these leaves and test 

4 tb em for nicotine content, you would find the amount of 

5 nicotine to vary, would vary quite a bit from leaf to 

6 leaf. 

7 So if you were to simply take tobacco leaves, 

8 chop them up and roll it in a piece of paper and smoke 

9 it, you would find on some cigarettes you would gct a 

10 lot of nicotine, and others you would get hardly any. 

11 It would not be uniform. 

12 Tbat's not the case in cigarettes tbat arc 

13 sold on the sbelf today. Each cigarette is designed to 

14 give you the præcise amount of nicotine that the pack 

15 will teli you. 

16 And that's important, becausc people, in 

17 faet, t believe smoke for the nicotine that thcy're 

18 getting in the cigarettes. 

19 In faet, there are elements of cigarctles 

20 that the tobacco itscif --1 will go back to that 

21 partieuiar slide on tobacco. Much of the tobacco 

22 that's in a cigarette today, or a pcrccniagc of the 

23 tobacco that's in cigarettes today, is not even real 

24 tobacco; it is proccsscd material callcd rccoostituted 

25 tobacco, which goes through a series of cxtraction 
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1 column, drop it in a giass of water and see it 

2 separate. 

3 The fake tobacco, the reconstitutcd paper 

4 tobacco, sinks to the bo ttom. The cotor of the water 

5 will c hang e to a brown ar yellow color becausc of the 

6 coloring agents that are applied to the reconstitutcd 

7 tobacco, and the real tobacco will float on the 

8 surfacc. Real tobacco has a tittic wax on the leaves 

9 that causes it to float. 

10 Wc also talk about the filter in a cigarette. 

11 Aod you heard me cartier talking about some of our 

12 research on filter defecU. 

13 Cigarette filters are made out of cellulose 

14 acetato, paper, plastic and gluc, a plasticizer that 

15 is used to glue and get the fibers to adhere togetber. 

16 I mentioned earlicr today that Lf you look at 

1 7 a Mariboro cigarette under a high-powercd microscope, 

18 this is what you' ti scc, the fibers Literally dang ting 

19 off the end. 

20 Wc' ve done a number of studies to look at how 

21 easiiy the fibers comc off. ( mentioned the toogue 

22 test, where you can touch it to your tongue. Wc'vc 

23 done it with beef liver becausc wc didn't want peoplc 

24 actually exposed to the fibers. 

25 The fibers, when you smoke the cigarette. gct ] 
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1 tar adhering onto Lhem. The whitisb appearaoce is 

2 eaused by the milky pigment, titanium dioxide that they 
i paint oa the Tibers. 

4 The tipping paper, which is the brown paper 

5 that you put in your mouth that gives it some sort of 

6 the cork-colored appearaocc found on many cigarettes, 

7 is actually unique, too, because if you were to put a 

8 piece of paper in your mouth repeatedly, seven or eight 

9 times, as a smoker would do, the picce of paper would 

10 fail apart because of the moisture to the paper. 

11 Of course, this does not happen because of 

12 the Silicon that is sprayed on the outside of the paper 

13 to prevent tbe paper from falling apart. 

[4 And smoker s are rather surprised to find that 

13 when they are smoking a fiitered cigarette, that tbey 

16 are, in faet, getting ex pased to fibers. 

17 This is a filter fiber we have harvested dut 

13 of the lung tissuc of a smoker at Roswell Park. Wc 

19 find quitc a number of these fibers in the lung tissue. 

20 You can sce it’s coatcd with the tar from the 

21 eigarette. 

22 Those are macrophages, lung cells in the lung 

23 of this individual, that arc adhering to this foreign 

24 matertal. A plastic in your lung s is rever going to go 

25 away. Plastic filter fibers wiil never go away in your 
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1 a radioactivc material. 

2 Tobacco plants tend to coocentrate things 

3 from the soil, radioactivc material, which occurs 

4 naturally in the soil, plus ccrtain fcrtilizers used 

5 for growing tobacco break down in to radioactivc 

6 material which is why we find the Polonium-210 in 

7 cigarettes. 

8 This is a picture of a eigarette machine that 

9 wc used to have at Roswell Park Cancer Instituts. As I 

10 mentiored, during the ’50s we did a lot of tbe work on 

1 1 mcasuring tar and nicotiue and carbon monoxide con tent 

12 of cigarettes. In faet, wc did produce a list for the 

13 public that camc out before this was mandated by tbe 

14 federal goverrunent. 

15 This is a pump at the bo ttom that's going to 

16 bc pnlling out all tbese cigarettes. We actually 

17 labcled this thing ’Pete the dragon,” because wé would 

13 load up Pctc with all the cigarettes; wc would light 

19 them up, and the pomp would pull the cigarettes through 

20 simulating what a smoker would bc doing in terms of tbe 

21 puf f and puff volume they would be getting. 

22 This is just to show you how mach tar you 

23 would get from a pack-a-day smoker for onc ycar’s worth 

24 of smoking. 

25 So, if you werc smoking 365 days out of the 
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t lung s, because your luag s are a sterile environment and 

2 plastic doesn’t biodegrade easily. 

3 But the plastic filter fibers probably stay 

4 in the lungs of smokers, ■which may account for the 

5 effecls that you see in the lung, in terms of 

6 lang-term; even ex-smokers who quit and years later 

7 develop scrious lung discase. 

8 The macrophages are for attacking this, 

9 because it represents an immunologic responsc, and they 
tQ are attacking the foreign materi al, not o nly the tar. 

11 You can see the tar from the fiber has 

12 migrated onto the surrmmding cells. 

1 3 mr HEIM: Your Honor, move to strike the 

14 last as spekulative, unsupported, lack of foundation. 

1 i TUE COLRT Overruled. 

16 A. (Coatinuing) This is just a list of some of 

17 the Chemicals you Tind in cigarette smoke. 

18 Wc do this for the public because most of the 

19 Chemicals that you find in cigarette smoke have been 

2u identified because most of the words arc so loog, the 

21 words arc difficult to pronouncc. So we've taken a 

22 smaller list and applied il to some of the cotnxnon 

23 things pcoplc may bc awarc of, such as floor cleancr 

24 for immonia; lighter fluid for butaoc; hydrogen 

25 cyanidc, which is poisonous gas; Polonium-210, which is 
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1 year for onc year, that's the cquivalent amount of tar 

2 that a smoker would be extractiDg from the cigarettes 

3 that they are getting. That's cquivalent to roughly a 

4 coffce cup full of tar. 

5 Years ago, back io the ’50s again, wben wc 

6 didn' t know what was perhaps causing the higher rates 

7 of cancer and this link between smoking that had been 

3 observed, they began to look at tar as ore of tbe 

9 possiblc causcs. Aod so wc did mice painting 

10 experiments at Roswell Park. 

11 This is a picture from ore of the studies 

12 that was done at Roswell, wherc we’re painting up the 

13 back of a -- we would shave the mouse and paint the tar 

14 oq the back. 

15 And this is just showing you what happens to 

16 the skin of a mouse wben you paint it up with tbe tar. 

17 That's a tumor that's been eaused by the tar. 

13 Now the stuff obviously goes in to your lungs, 

19 and when I talk to groups, ! talk to them about your 

20 lungs arc sort of likc a plumbing system. You have a 

21 tube that goes down your airways, and your lungs — the 

22 airways gct smaller and smaller tbe furtber down you go 

23 in the airways, the periphcral part of ihc airways. 

24 At tbe end of those airways you have air 

25 sacs Air sacs arc unportant for gas exchange. 
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1 BY MR. ROS EN B LAIT: 

2 Q What was said? 

3 A. !f smoking was so bad. Dr. Cummings, why do 

4 cigarette companies allow their logos to be ased oo 

5 toys and candy products? The se were flfth graders. 

6 And 1 said, I don't really know. Why don't you write 

7 them? 

8 And they subsequently wrote to all of the 

9 tobacco companies to ask them that question, and this 

10 was a response that they received back from the BJ 

11 Reynolds Tobacco Company. 

12 Q Addressed to who? 

13 A. This Was addressed to the principal of the 

14 sebool, and f had lectured to the fifth grade class and 

15 had been invited in to that class by Bcverly Shipe, who 

16 is the school nurse. 

17 Q. So you suggested that the kids in the fifth 

18 grade write a letter to the tobacco companies to answer 

19 the question, and did they, as far as you know? 

20 A. No. The ooly letter that was received back 

21 from the tobacco companies was this particular letter 

22 from RJ Reynolds. 

23 Q Okay. But did the kids write to the tobacco 

24 companies? 

25 A. Yes. 
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1 Q. Okay. And how was that letter brought to 

2 your attention? 

3 A. I received it from Bcverly Shipe, who had 

4 go tten it from ber school principal. 

5 Q. Beverly Shipe being the school nurse? 

6 A. That's right. 

7 MR. ROSENBLATT: I'd iike to offer that 

8 letter in evidence, Judge. 

9 THECOURT: Admitted. 

10 MR. KJRBY: Yonr Honor, for the record, we 

11 object to relevance and 403 objection. 

12 THECOURT; Oveiruled. 

13 (Plaintiffs' Exhibit 163 was admitted into 

14 evidence.) 

15 BY MR ROSENBLATT: 

16 Q. No'w, this letter on the stationery of RJ 

17 Reynolds Tobacco Company is signed by Joe M. Spach, 

18 S-p-a-c-h, manager of public information, public 

19 relations department, to the principal of the Willow 

20 Ridge School. The date of the letter is January 1 lth, 

21 1990. 

22 Let me direct your attention on the first 

23 page to the -- to the fourth paragraph. Well, actually 

24 the bottom paragraph, where the letter says: Despite 

25 all of the research going on, the simple and 
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1 unfortunate faet is that scientists do not know the 

2 cause or causes of the chromc diseases reported to be 

3 associated with smoking. 

4 Is that a true statement or a false 

5 statement? 

6 A. That is a false s ta ternen t. 

7 Q. And why do you say that? 

8 A. Becausc I believe that scientists do know the 

9 causes of masy of the diseases that are related to 

10 smoking, and smoking is that cause, for tung cancer, 

11 emphysema. There’s not a con tro versy going on as 

12 actually my research with tbe Co unsel for Tobacco 

13 Institute scientists, scientists funded by the tobacco 

14 industry, s ven they believe that, and yet this 

15 statement was made in 1990. I think it's a blaiant 

16 lie. 

17 MR.NEWSOM: Objection. 

18 mr. kjrby: Objection, Your Honor, move te 

19 strike. 

20 THE COL'RT: Well, the objection is to the use 

21 of the word lie. 

22 Let's talk about that. 

23 (The following proceedings were had at 

24 sidebar:) 

25 THE COURT: What's your objection? 
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1 mr. kirby: Well, Your Honor, he can testify 

2 as to his opinion, as to whether there is -- what the 

3 known cause of certain diseases are. The jury can 

4 compare and contrast that with a doeument that is in 

5 simple English. And for him to sit here, and he just 

6 testified in his opinion it was a blatant lie, it 

7 invades the province of the jury, and it’s unduly 

8 prejudicial. 

9 There' s really no such thing as a truth 

10 witness. The letter says what it says. The jury can 

11 read it. He can testify as to whether he thinks that 

12 the cause of certain diseases is known, and tben the 

13 jury can draw whatever inference they choose to draw 

14 from it. 

15 THE COL'RT: There’s been a case, recent case 

16 on this issue of lying by using the term lie because 

17 everybody jumps up and down when so me body says lie, and 

18 basically they referred to somebody calling somebody a 

19 liar. But if the evidence and the facts in the case 

20 are based on a lie, then you can use the word lie, if 

21 something we're talking about here is something he 

22 knows is false and if he uses the term false or the 

23 word lie, what's the difference? 

24 MR. XJRBY: Your Honor, it's no different. 

25 I'm not familiar with the case you're referring to, but 
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1 it’s no different than him saying we are liars. 

2 THE COURT: No, it's different. 

2 MR. KIRBY: Because we wrote the letter — 

4 it's a distinction of that letter. 

5 THE COURT: Not really. 

6 MR. HEIM: Judge, we've, again, discussed 

7 this several times before, and 1 know you’ve heard 

8 Mr. Moss on this subject many times, but the difference 

9 is that this witness doesn't have any special cxpertise 

10 other than to say -- and he, actually, shouldn't even 

11 be saying - testifying on causation, but he can say 

12 that, in my view, causation has been well-established. 

13 THE COURT: He's already said that. 

14 MR. HEIM: And he's already said that, right. 

15 And he can say, so, this - he can say he disagrees, 

16 but he is no special expert to make judgments about 

17 tmth and falsity and lying and not lying. And it 

18 turns every witness into somebody who can do that. 

19 THE COURT: I think he can say, after my 

20 research and all of the information 1 have, a statement 

21 of that nature is false because or whatever. 

22 MR. NEWSOM: There's been no foundation for 

23 it. 

24 THE COURT: He uses the word lie as a trigger 

25 word. I understand that. 
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1 subjectives. 

2 THE COURT: I think he can say that the 

3 statement is false, if it's false in his opinion, based 

4 on his research. 

5 mr. kirbY: He said that already. 

6 THE COURT: Yes. I know. 

7 MR. KIRBY: He's already said that. What's 

8 the ruling? 

9 (The sidebar conference was concluded, and 

10 the following proceedings were held in open court:) 

11 THE COURT: Okay. The jury will disregard 

12 the last statement, vis-a-vis the word lying. 

13 You can go ahead and ask a question. 

14 BY MR. ROSENBLATT: 

15 Q. Dt. Cummings, I'm going to ask - I'm going 

16 to read a statement contained in this letter, and I 

17 want to know, based on your research, based on your 

18 background and experience, whetber this statement is 

19 simply true or false, in your opinion. 

20 Quote: Despite all of the research going on, 

21 the simple and unfortunate faet — faet — is that 

22 scientists do not know the cause or causes of the 

23 chronic diseases reported to be associated with 

24 smoking. 

25 Is that a true statement or a false 
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1 MR. ROSENBLATT: It really shouldn’t be, 

2 because it's the equivalent when you ask is that true 

3 or false and a peTSon says false. It's the same thing. 

4 I mean, I — 

5 MR. HEIM: It's more than that, because to 

6 make a statement that it’s a lie is deliberate and 

7 false. 

8 THE COURT: Lie mvolves intern. 

9 MR. HEIM: Yes. 

10 THE COURT: i have a little problem with the 

11 issue of lie. 

12 MR. KIRBY: Your Honor, it's a "blatant lie." 

13 THE COURT: Well, that's what he said. Yes. 

14 lunderstand. 

15 MR. NEWSOM: And, Your Honor, he's never laid 

16 any sort of foundation for this witness to give any 

17 kind of testimony on causation. He is an expert in 

18 health educarion and health behavior, which doesn’t 

19 qualify. 

20 THE COURT: I believe in his research that 

21 statement is false, that's as far as I'm going to let 

22 him go. So, disregard the word lying. 

23 mr. NEWSOM: And blatant. 

24 MR. HEIM: l think we'll just take lying, 

25 because he shouldn't be doing -- getting into 
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1 statement? 

2 A. That's a false statement. 

3 Q. The letter goes on to say — and the date of , — 

4 the letter is January 11, 1990 -- the answers to the 

5 many unanswered controversies surrounding smoking and 

6 the fundamental causes of the diseases often 

7 statistically associated with smoking, we believe can 

8 only be determined through mueh more scicntific 

9 research. 

10 My question to you is, in 1990, based on your 

11 research, your experience, your traimng, was any more 

12 research needed on the question of whether cigarette 

13 smoking causes cancer and other diseases? 

14 A. No. 

15 Q. Now, a letter, I believe, which is in 

16 evidence, Judge, Engle Exhibit 199, From J.B. Mann of 

17 the public relations department dated May 1, 1963 -- 

18 MR. HEIM: Your Honor, before we get to that, 

19 can we have the second paragraph read on this letter so 

20 that it answers the question that was put? 

21 the COURT: You can read it if you want. I 

22 mean, you're talking about - let me see this. 

23 This is the letter you're talking about? 

24 MR. HEIM: Yes, sir. 

25 THE COURT: The second paragraph? 
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1 mr. HEIM: Second paragraph. 

2 MR. kjrbY: Your Honor, in faet, the letter 

3 is very short, and — 

■i THE COL'RT: He dæsn't have to read Li all. 

5 mr. kirbY: In view of completeness, we would 

6 request the letter be read. 

7 THE COL'RT: You can read it on cross. 

8 mr. ROSENBLATT: l’li be happy to read the 

9 whole letter. 

10 the COL'RT: All nght. Read the whole thing. 

11 MR. ROSENBLATT: Okay. 

12 January 11, 1990, to the principal of Willow 

13 Ridge School. 

14 Dear sir or madam: A number of your fifth 

15 grade students have written rj Reynolds Tobacco 

16 Company, commenting that they do not feel our company 

17 should allow the use of our brand names on children's 

18 toys and candy cigarettes. As information, rj Reynolds 

19 Tobacco Company’s policy is not to allow our brand 

20 names to be used on toys or candy cigarettes, and any 

21 dirren: use of our brand names in this fashion is not 

22 sanetioned by our company. 

23 Some of the students also comroented about the 

24 controversies surrounding cigarette smoking. The 

25 tobacco industry considers smoking to be a custom for 
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1 with smoking, we believe can only be detennined through 

2 mueh more scientific research. Our company intends, 

3 therefore, to continue to support such research in a 

4 contmuing search for answers. 

5 We would appreciate your passing this 

6 information along to your students. You may also be 

7 interested in the ene losed publications, prcsenting the 

8 position of our company and the tobacco industry on the 

9 issue of youth smoking. 

10 Sincerely Joe F Spach, manager, public 

11 information, public relations department. 

12 BY MR. ROSENBLATT: 

13 Q. Now, this letter, one of the sen ten ces I just 

H read is, the tobacco industry considers smoking to be a 

15 custom for those adults who derive pieasure from it. 

16 Based on your research, your experience, your 

17 reading, your writing, your making presentations, is 

18 smoking a custom? 

19 A. Well, it’s a custom, but it's also an 

20 addictica, and many smokers, as I reported this 

21 moming, based on some of our research that we 1 ve done, 

22 wished that tbey would quit. In faet, about 80 percent 

23 of smokers, if you survey them today, regret the 

24 decision to ever smoke to begin with and, 

25 unfortunate ly, have a difficult time quitting. 
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1 those adults who derive pieasure from it. We believe 

2 that whether to smoke or not is a decision that should 

3 be freely made by individuals who have reached the age 

4 of mature judgment. Accordingly, our advertising is 

5 directed to adult smokers and not younger people. 

6 The tobacco industry is also concemed about 

7 the charges being made that smoking is responsible for 

8 many -- for so many serious diseases. Long before the 

9 present criticism began, the tobacco industry, in a 

10 sincere effort to deternune what harmful effeets if 

1 1 any, smoking might have on human health, established 

12 the Council for Tobacco Research U.S.Å. The industry 

13 has also supported research grants directed by the 

1 4 American Medical Association. 

15 Over the years, the tobacco industry has 

16 given in excess of 162 million dollars to independent 

17 research on the controversies surrounding smoking, more 

18 than all of the voluntary health associations combined. 

19 Despite all of the research going on, the 

20 simple and unfortunate faet is that scientists do not 

21 know the cause or causes of the chronic diseases 

22 reported to be associated with smoking. 

23 The answers to the many unanswered 

24 controversies surrounding smoking and the fundamental 

25 causes of the diseases often statistically associated 
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1 So, tbat's hardly a custom. In faet, without 

2 nicotine in the product, I don’t think we would have 

3 people smoking the way they do today. 

4 q. And this letter contajns the statement: 

5 Accordingly, our advertising is directed to adult 

6 smokers and not younger people. 

7 Is that what you found in your research? 

8 A. No. Thafs not what I have found in my 

9 research, and it is not — mueh of the advertising, I 

10 will grant, that the industry does is aimed at adults, 

11 hut tbere is a disproportionale s hare of the ir ad 

12 spending that is clearly aimed at reeruiting new 

1 3 reeruits to replace those who quit and die every year 

14 from smoking. 

15 Q. Now, I had mentioned this letter, which I 

16 believe is in evidence, Plaintiffs' Exhibit 199, from 

17 J.B. Mann, public relations department, to fourth 

18 graders at the Geiger, G-e-i-g-e-r, School, Tacoma, 

19 Washington and, as I say, dated May 1, 1963. 

20 MR. ROSENBLATT: I would offer - this is 

21 already in evidence. 

22 THE COURT: Yes. It's already in. It should 

23 be marked already. 

24 Okay. Just give it to me. 

25 This is 0199? 
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1 THE WTTNESS: Yes. 

2 SY MR. ROSENBLATT: 

3 Q. So you have the May 3, 1963 letter in front 

4 of you 11 

5 A. Yes. 

6 Q. And now, looking at the next to last 

7 paragraph where this lettcT front the public relations 

8 department of RJ Reynolds says: Despite many years of 

9 extensive research, medical science has been unable to 

10 establish that smoking has a direct causa! link with 

11 any human di se ase. 

12 That was stated in 1963. And was that also 

13 stated in the letter we just went over in 1990? 

14 A. That's correct. 

15 MR. KIRBY: Objection. 

16 BY MR. ROSENBLATT: 

17 q. Do you think it’s responsible — 

18 THE COURT: Wait. Wait. There was an 

19 objection. 

20 MR. ROSENBLATT: I’m sorry. 

21 THE COURT: Ovcrruled. 

22 Go ahead. 

23 BY MR. ROSENBLATT: 

24 Q. Do you think it’s responsible for a tobacco 

25 company to be telling fifth graders in 1990 the same 
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1 came out in the literaturc standing for the proposition 

2 that cigarene smoking unequivocally causes cancer and 

3 other diseases? 

4 A. Well, there were tens of thousaads of 

5 articlcs. As I said earlier, that 1 esdmated the 

6 total number of articlcs at somewberc between 60 and 

7 100,000, but clearly in that period of time, there was 

8 a tremendous amount of research being publiahed on this 

9 issuc, and 22 Surgeon Generals' Reports, that were 

10 basically accum ula ting and then reporting on the 

11 results. 

12 And, of course, the 1964 report, which came 

13 out the year af ter the 1963 letter, concluded that 

14 cigarette smoking was a causc of lung cancer. 

15 Q. And, Dr. Cummings, I want to show you another 

16 letter from RJ Reynolds Tobacco Company from T.K. 

17 Cahill of the public relations department to 

18 Mr. Kenneth Bcrsinger, ftfth grade. Room 404, Will 

19 Rogers Elementary School in Santa Monica, Califomia, 

20 dated April 4, 1972. 

21 This is Engle Plaintiffs’ Exhibit 200. 

22 the COURT: Previously marked? 

23 MR. ROSENBLATT: rm not sure if this one has 

24 been previously marked, Judge. Another one from Cahill 

25 dated June 6, 1972 was previously marked. 
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1 thing they were telling fourth graders in 1963, that it 

2 still hasn't been proven? 

3 MR. newsqm: Objection, Your Hønor. Hecan't 

4 testify as to what's responsible. 

5 MR. KIRBY: Argumentative, too, Your Honor. 

6 THE COURT: I disagree w;th you. 

7 OvetTuIed. 

8 A. I think it's wholly irresponsible and 

9 reflects the faet that the RJ Reynolds Tobacco Company 

10 hasn't paid one bit of attention tn 22 Surgeon 

11 Generals' Reports that came out between 1964 and 1990, 

12 and clearly they have not changed their opinion in 

13 close to 30 years. 

14 BY MR. ROSENBLATT: 

15 Q. And this 1963 letter of May lst says, in the 

16 next sen ten ce: We are firmly of the opinion, however, 

17 that definitc answers to the many unanswered smoking 

18 and health questions, and the true causes of human 

19 diseases, can be determined only by scientific 

20 research. 

21 And that's what they were saying in 1990; is 

22 that correct? Still need more research? 

23 A. That's correct. 

24 Q. So. in the 27 years between these two 

j 25 letters, how many scientific reports would you estimate 
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1 THE COURT; l don't have this one on my list, 

2 but it may be on the master one. 

3 mr. NEWsOM: It's not been admitted. 

4 THE COURT: Not in, yet? 

5 THE CLERK. I don't see it, Your Honor. 

6 THE COURT: Okay. Then mark it for I.D. 

7 MR. ROSENBLATT; Yes. 

8 (Plaintiffs 1 Exhibit 200 was marked for 

9 Identification.) 

10 BY MR-ROSENBLATT: 

11 Q. So you have got that letter in front of you 

12 of April 7, 1972 to the fifth graders in Santa Monica? 

13 A. Yes. 

14 Q. The third paragraph: Long before the present 

15 criticism began, the tobacco industry, in a sincere 

16 attempt to determins the harmful effeets, if any, 

17 smoking might have on human health, established the 

18 Council for Tobacco Research. 

19 Based on your research relative to the 

20 Council for Tobacco Research, how effeetive has that 

21 council been in answering and determining tbe question 

22 as to whether or not cigarette smoking causes cancer 

23 and other diseases? 

24 A. Well, it’s funded a lot of grant proj'ects, 

25 including sotne even at Roswell Park Cancer Institute. 
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1 but, a$ 1 pointod out oar lier, most of these grant 

2 projccts — in faet, tbe vast majority, have had 

3 oothing to do with smoking and health whatsocvcr. And, 

4 so, my opinion is that tbe Council for Tobacco Research 

5 contributcd very little to getting tbe facts about 

6 smoking and health, as they had claimed is part of 

7 their mission when they were created in 1954. 

8 Q Does Roswell Park Cancer Institute accept 

9 funding from the Council for Tobacco Research? 

10 mr. MOODHE; Objection. 

11 A. No, we -- 

12 THE COURT: Objection? 

13 MR. MOODHE; Yes. 

14 THE COL'RT: Ovenuled. 

15 A. No. 

16 BY MR. ROSENBLATT; 

17 Q. Does the M.D. Anderson Cancer Institute in 

18 Houston, Texas accept funding from the Council for 

19 Tobacco Research institute? 

20 the COL'RT: Only if you know. 

21 MR. MOODHE: Objection. 

22 A. I know they don't. M.D. Andcrson and Harv ard 

23 have all stopped taking money from the Council for 

24 Tobacco Research. 

25 BY MR. ROSENBLATT: 
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1 THE COURT: And you have 212? 

2 You say 212 is in? 

3 MR. ROSENBLATT: This is 112, JudgC. 

4 THE COURT: 112. 

5 MR ROSENBLATT: Plaintiffs' Exhibit 112 

6 dated June 6, 1972 to Mrs. Sherry Fine. a school in — 

7 the Batem an School tn Chicago, Illinois, and tlus is 

8 addressed to second graders 

9 THE COL'RT: Do you have a copy of that? 

10 Do you have a copy for him? 

11 THE CLERK: It's aiready in evidence. 

12 THE COURT: It’s aiready in evidence. 

13 BY MR. ROSENBLATT: 

14 Q. Read the next to last paragraph of that 

15 letter. 

16 A. Despite all of the research going on, medical 

17 science has not found any conclusive evidence that an 

18 element in tobacco or tobacco smoke causes any human 

19 disease. Tbe answers to the many unanswered smoking 

20 and health questions and tbe true causes of human 

21 diseases can, we believe, be determined by scientific 

22 research. Our company intends, therefore, to continue 

23 to support such research until the truth is known. 

24 Q. Now, l've shown you a series of letters, May 

25 l, 1963; April 7, 1972; June 6, 1972; and January 11, 
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1 Q And if you -- if you look at the next to last 

2 paragraph of the letter of April 7, 1972, to the fifth 

3 graders in Santa Monica, the letter says, quote: 

4 Despite al! of the research going on, medical science 

5 has not found any conclusive evidence that an element 

6 in tobacco or tobacco smoke causes any human disease. 

7 Is that statement true or false? 

8 A. In 1972, this statement would be false. 

9 Q. The answers to the many unanswered smoking 

10 and health questions - and the true causes of human 

11 diseases - c an, we believe, be determined by scientific 

12 research. Our company intends, therefore, to continue 

1 3 to support such research until the truth is known. 

14 Now, according k> the letter that we looked 

15 at to the fifth graders at the school that you spoke, 

16 according to RJ Reynolds, was the truth still 

17 uncertain? 

18 A. It apparently is still uncertain, to the Rj 

19 Reynolds Tobacco Company. Not to the rest of us. 

20 Q. Now, Engle Plaintiffs' Exhibit Number 112, 

21 which has been admitted into evidence — 

22 THE COURT: Bcfore we get there, let me have 

23 2 00 marked as an exhibit in evidence. 

24 (Plaintiffs' Exhibit 200 was admitted into 

25 evidence.) 
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1 1990. And in those 27 years, as you look at those four 

2 letters addressed to school children, second grade, 

3 fourth grade, fifth grade, has the substance of those 

4 letters from 1963 to 1990 changed in any way on the 

5 issue of smoking and health? 

6 A. No. 

7 Q. And the conclusioos in any of those letters, 

8 in tenns of, we still don't have all of the answers, 

9 more research is needed, are those assertions by RJ 

10 Reynolds Tobacco Company true or false? 

11 A. I believe tbey’rc false. 

12 Q. Now, do you know why there are 20 -- although 

13 there are, what did you say, 300 brands? 

14 A. It’s over 300 brands currcntly. 

15 Q. Okay. And do you — has your research 

16 indicated to you why one thing is uniform about all of 

17 the pac kages, they all have 20 cigarettes in them? 

18 Why is that? 

19 A. Well, I believe it’s because it’s a day’s 

20 supply of nicotine for the average smoker. It’s sort 

21 of alein to how many Pringles they put in a Pringles box 

22 or can, thcre's a lot of research that goes on to how 

23 many cigarettes you're going to put in a pack. And the 

24 doeuments that I've seen from the industry — actualiy 

25 one of the doeuments talks about -- 
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1 mr sewsom; Your Hottor -- 

2 A. — cigarettes pack — 

3 MR. NEW SOM Your Honor, he's talking about 

4 specifie doeuments. 

5 MR. ROSENBLATT: He's not naming any 

6 doeuments. 

7 THE COL’RT: He didn't name any doeuments, 

8 specific doeuments. 

9 Without getting into a doctiment, unless you 

10 have a copy of it with you, talk about what you found 

11 out from your research, based on what you know. 

12 A. Basically, what I know from my research is 

13 that tbc cigarette pack represents a day's supply of 

14 nicotioc for the typical smoker who consumes, roughly, 

15 a pac kage of cigarettes per day. And the cigarette 

16 represents the delivery device for the nicotioc. 

17 BY MR, ROSENBLATT; 

18 Q. Now, Dr. Cimunings, when you were going 

19 through the slides, you indicated that if a person were 

20 just to take some tobacco leaf from the field and stick 

21 it in paper and start smoking it, that the amount of 

22 nicotine would vary greatly, based on what was in the 

23 leaf? 

24 A. That's right In faet, there's — there are 

25 articles in the research litera ture that talk about 
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1 It is actually a very complex, sciendfic 

2 process to guarantee the precise amount of nicotine, 

3 and cigarette companies are very good at it. 

4 Q. They have the technology to do that? 

5 A. Yes, they do. 

6 Q. Have you done any research on smoking in the 

7 military' 7 

8 A. I've studied, you know, advertising on 

9 smoking in the military, and I’ve also reviewcd surveys 

JO oo smoking in the military. 

11 Q. And the surveys demonstrate what? 

12 A. There was a very high rate of smoking among 

13 people catering in the military in this country, and, 

14 historically, tbc military has often been a placc wbere 

15 people got started smoking, with the presence of fire 

16 cigarettes in their K-radons and C-radons. 

17 Q. What is it — what does it cost the tobacco 

18 industry to produce a pack of cigarettes? 

19 A. Well -- 

20 MR. HE1M: Objcction, Your Honor, unless this 

21 wimess has expertise on cost of production. 

22 THE COURT: Well, if bc’s studied it and 

23 found out. 

24 BY MR. ROSENBLATT: 

25 Q. Is this something you’vc studied? 
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1 roli your own cigarcttcs and the difficulty of 

2 measuring the tar and nicotine content, because it's 

3 not uniform in the mcasurcment from one cigarette to 

4 the next because you're basically getting chopped up 

5 tobacco in that case and rolling it in a piece of 

6 paper. 

7 Q. Now, whether -- whether 1 show you a package 

8 of Camel or a package of Kool or a package of Mariboro, 

9 based on your research, is the prceise amount of 

10 nicotine the same, for ex ampie, in all 20 of the 

1 i cigarettes that would be in a Mariboro package? 

12 A. Yes. 

13 Q. And the same thing with Kool and Camel? 

14 A, Yes, 

15 Q. How is the tobacco industry -■ how is their 

16 technology able to accomplish that? 

17 A. Thcy accomplish it through a nmåber of mcans, 

18 blending of tobaccos, the use of reconstituted tobacco, 

19 as I mentiooed this moming, the accelerants tbat are 

20 on the paper. There are a number of mcans that thcy 

21 use to control the amount of nicotine that the smoker 

22 is going to gct, including the paper and the porosity 

23 of tbc paper, the holes that they put in the paper and 

24 vent holes that they laser into the filter, the filter 

25 material, the density of the fibers. 
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1 A. Yes, it is. 

2 It works out to roughly a quarter of a penny 

3 per stick or about a nickel a pack. 

4 Q. How mueh does the tobacco industry spend on 

5 advertising and promotion in a given year? 

6 A. They spent over fivc billion last year. 

7 Q. That’s collectively, all of the major 

8 companies? 

9 A. All of the major companies. They'rc rcquircd 

10 to report on their total advertising expendi tures by 

1 1 various catego ries to the Federal Trade Commission. 

12 Q. And that’s five billion with a "b"? 

13 A. Witha’b.* 

14 Q. As opposed to million. 

15 Now, prior to the time that any wamings were 

16 required to be put on pac kages of cigarettes by the 

17 Federal Government, going back to the 1940s, the 1950s, 

18 the !960s, what information, based on your research and 

19 your study of tobacco industry doeuments, did the 

20 tobacco companies have as to the issue of causation, 

21 cigarette smoking causing — 

22 MR. NEWSOM: Your Honor, I think you -- I 

23 don't believe hc can State what information the tobacco 

24 companies — \ 

25 MR. HEIM: Can we approach? 
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1 THE COURT. Let's talk about it at sidebar, 

2 a lot of things you don'i believe sometunes. 

3 (The following proceedings were bad at 

4 sidebar:) 

5 THE COURT: We're talking about prior to '69; 

6 right? 

7 MR. ROSENBLATT. Right. 

8 THE COURT: And the question basically is, 

9 what information, based on your research and study, did 

10 the tobacco companies have? 

1! MR. newsom: It’s not been established. 

12 THE COURT: This would be based on something 

13 that either the tobacco companies produced, published 

14 or told him or he came in contact with. 

15 No, he can't testify as to what they knew, I 

16 mean, something to base it on. 

17 MR. NEWSOM: That’s the word - 

18 THE COURT: So, if - 

19 MR. HEIM; What's the question? 

20 THE COURT: The question is, based on your 

2 1 research and your study, did the tobacco companies 

22 have --1 guess it’s what did they have as to the issue 

23 of causation of cigarette smoking. 

24 So, what do you expect him to talk about? 

25 MR. ROSENBLATT: That they had enough 

~ — 1 — . . | 
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1 review of — some incoroplete review of industry 

2 documents that likely contains pnvileged maten al, 

3 that's — it's — it's an improper -- inappropnate 

4 foundation to answer a question like this. 

5 Now, if he is - if the quesuon is, in your 

6 opinion, was there information that was out there in 

7 the public from which the tobacco companies shouid have 

8 drawn a conclusion, that's a different question, but 

9 not based on his partial review of company documents, 

10 which is hard to know what it is that he's talking 

11 about. 

12 THE COURT; There must be a hundred thousand 

13 company documents prior to 1970 that’s out there, I 

14 mean, nobody can list all of them. Can't say that he 

15 never saw any of them. 

16 If he saw ail of the documents and all of the 

17 references made in the Surgeon Generals' Reports in 

18 '64 — well, there's so much materiai for anybody who 

19 sits there and reads it and studies it, you’ve got to 

20 come up with some sort of a conclusion, right or wrong 

21 conclusion, but they got to come up with a conclusion. 

22 MR newsom: He could testify about his 

23 conclusion with the same information that was available 

24 to the tobacco companies if he wants to. 

25 THE COURT; In his opinion, this is 
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1 information where they shouid have wamed. 

2 THE COURT; How does he know that? 

3 MR. ROSENBLATT: Based on his review of 

4 tobacco companies over the years. 

5 THE COURT: Of the tobacco? 

6 MR. ROSENBLATT; And based on the information 

7 that was out there and the science which he knows that 

8 the tobacco research monitored. So they had their 

9 own - they had their own information, and then the 

10 information that was out there. 

11 THE COURT: Okay. 

12 MR. MOODHE: Mr. Rosenblatt just said that 

13 they shouid have wamed. That's pfreempted. 

u THE COURT: No, it isn’t. Not prior to '69. 

15 MR. HEIM; He's asking prior to '69. He’s 

16 asking prior to 1969. I have a different objection to 

17 this, but he may have taken care of it with his 

18 response. 

19 My objection to this was one — the first 

20 thing this moming we heard was that this man was not 

2 1 going to be a causation witness. Suddenly he's tuming 

22 into a causation witness, which we were expressly told 

23 he wasn't. 

24 And, second, he's testifying it seemed to be 

25 until counsel said what he just said, based on some 
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1 information, that if I knew it, they knew it. 

2 MR NEWSOM: That's fine. 

3 THE COURT: So that's what he’s talking 

4 about. It's out there. It's out there. 

5 (The sidebar conferenee was concluded, and 

6 the following proceedings were held in open court;) 

7 BY MR ROSENBLATT: 

8 Q. Dr. Cummings, based on the information that 

9 was out there in the public scientific literature, 

10 based on your review of tobacco industry documents, 

11 from 1969 and before, what - 

12 MR. NEWSOM: Your Honor, I thought we just 

13 agreed — 

14 THE COURT: Well, I didn't say that at all. 

15 You misunderstood me. 

16 BY MR ROSENBLATT: 

17 Q. What, in your opinion, was the State of the 

18 knowledge in 1969 on the issue of whether cigarette 

19 smoking causes cancer and other diseases? 

20 A. The State of the knowledge in 1969 was 

21 extensive, and the vast majority of the scientific 

22 community had concluded that smoking was related to 

23 lung cancer, heart di sease, emphysema, that smoking 

24 was, in faet, addictive, and nicotine was the drug in 

25 cigarettes that caused peoplc to be dependent on them. 


Taylor, Jonovic, White & Gendron Page 16437 - Page 16440 

(305) 358-9047 


PM3003572310 


Source: https://www.industrydocuments.ucsf.edu/docs/hsmj0001 



Multi-Paec™ 


Page 1644] 

1 Q. To your knowledge, prior to tbe time that 

2 wammgs were mandated and were required by the 

3 Congress of thc United States, that tobacco companies 

4 put certain wamings on their pac kages of cigarenes. 

5 did any tobacco company in this country ever 

6 voiuntarily wam of health consequences to their 

7 consumers? 

8 A. Not that Pm aware of. 

9 MR. rosenblatt: Your Hønor, I would want to 

10 at some point move in evidence the 1989 Surgeon General 
! I Report and the 1994 Surgeon General's Report that 

12 Dr. Cummings directly contributed to. 

13 The COURT; i thought they were admitted. 

14 mr. rosenb tATT: i don’t have to do that 

15 right now, but before I ~ 

16 the COURT: I thought they already were. I'm 

17 not sure what the munbcrs arc. 

18 MR. NEWSOM: They're not, Your Honor 

19 THE COURT: They're not. 

20 mr. rosenblatt: i don’t think they were 

21 formally admitted as yet. 

22 MR. N’EWSOM: We have an objection. 

23 mr. heim: We can deal with that later, Your 

24 Honor, in terms of their admissibility. 

25 THE COURT: All right. 

Page 16442 

1 mr. rosenblatt; i mean, that would be all 

2 right with me, Judge, because I don't intend to read 

3 from them. 

4 the COURT: If you don't need them right now. 

5 MR. ROSENBLATT: Exactly. 

6 the COURT: Okay. Do you have a number, 

7 meanwhile? 

8 MR. ROSENBLATT: I don't. 

9 THE COURT: We’ll get it later, 

10 MR. ROSENBLATT: 1989 and 1994. 

11 the COURT: Okay. 1994, you say. '89 ard 

12 '94. 

13 MR. ROSENBLATT: '89 and ’94 " 

14 THE COURT: Okay. We'U get it. All right. 

15 BY MR. ROSENBLATT: 

16 Q. The letter that we read from, the 1990 letter 

17 to the fifth graders at the school where you spoke, and 

18 in one of your slides you showed all of the CEOs of all 

19 of the major tobacco companies appearing before 

20 Congress, was the testimony of the CEOs before Congress 

21 consistent with the statements made in the 1990 letter 

22 from the public relations departmem of RJ Reynolds to 

23 the fifth graders about causation -- 

24 MR. HEIM: Objection. Your Honor. 

25 Q. -- and about addiction and about the need for 
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1 more research? 

2 MR. HEIM: Objection. 

3 THE COURT: There is an objection on the 

4 floor. I guess we will have to talk about that, folks. 

5 (The fotlowing proceedings were had at 

6 sidebar:) 

7 MR. ROSENBLATT: t was referring to the 1990 

8 letter. 

9 THE COURT: 1990. 

10 MR. ROSENBLATT: Yes. 

11 MR. HEIM: Ask Bill for it. 

12 THE COURT: Bill, the 1990 letter, which we 

1 3 had admitted a while ago — Okay. Thank you. 

14 MR. HEIM: Fine. 

15 THE COURT: It’s 163. Okay. 

16 Now, I guess we'rc going to have to break 

17 this down as to what we'rc talking about. 

18 MR. ROSENBLATT; I can read it. 

19 mr. ROSS: Your Honor, my objection is there 

20 is absolutdy no need for expert testimony to this jury 

21 on whether or not this letter or somebody else's 

22 statement are consistent, The letter speaks for 

23 itself. Someone else's statement speaks for itself. 

24 That is the province of the jury. Much of what this 

25 witness is doing is making closing argument. 
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1 There is no expert or scientiftc testimony 

2 necessary for somebody to say, did he say the same 

3 thing hers and the same thing there. 

4 Secondly, this letter has nothing do with my 

5 Client. He wants to compare a letter from RJR to what 

6 my client said before Congress. 

7 MR, NEWSOM: And it doesn't mention - 

8 THE COURT: We don't know what it was that 

9 the executive said, 

10 MR. ROSS: Right. That's not in evidence. 

11 MR. NEWSOM: It doesn't mention addiction 

12 either. 

13 MR. ROSENBLATT: They all say this, all of 

14 the tobacco companies. 

15 THE COURT; I don't know if they did or 

16 didn't, which is the next problem. 

17 MR. ROSENBLATT: That's what they all said 

18 before Congress. 

19 MR. HEIM: They all said what? 

20 MR. ROSENBLATT: That this is a party line. 

21 MR. HEIM: Well, I - 

22 MR. ROSS: If that were true, which it’s not 

23 in evidence, there's no need for an expert to testify 

24 about that. 

25 _ MR. HEIM: But I don't know that it's true. _ 
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l THE coURT Here's the problem. I don't 

1 

MR. ROSENBLATT: Thank you. Dr. Cummings. 

2 think the jury knows, and I don’t think I know what it 

2 

THE COURT: OvcTTuled. 

3 was that they did say in front of Congress. So to say 

3 

Okay Cross? 

4 at this point that whatever it was they said does not 

4 

MR. newsoM: May we — can we take a brief 

5 comport with that, you’re still left with what it was 


recess before we start cross? 

6 they said. And if it's true what they did say and 

6 

THE COURT: It's not really necessary, not 

7 everybody knows what they said, then be’s right, then 

7 

unless you folks want one. 

s the jury can make its own decision. 

8 

THE JURY PANEL; (Respondcd negatively.) 

9 So Til sustain the objection. 

9 

THE COURT: They'ne roring to go. 

10 MR. ROSS: Thank you. 

10 

MR. newsOM; Your Honor, there will bc others 

11 (The sidebar conference was concluded, and 

11 

who wiU also do cross today, Mr. Krrby and Mr. Moodhc, 

12 the following proceedings were held in open coun:) 

12 

CROSS- EXAMINATION 

13 THE COURT: All right, sir. 

13 

BY MR. NEWSOM: 

14 BY MR. ROSENBLATT: 

14 

Q. Now, Dr. Cummings, you said that you’re the 

IS Q Okay. Dr. Cummings, in terms of your 

15 

head of the Smoking Control Program at Roswell Park; is 

16 research and your work at Roswell Park and your work 

16 

that right? 

17 throughout your career, in terms of your research and 

17 

A. Yes. 1 ’m also the director of the department 

! 8 your writing and your interaction with colleagues and 

18 

of cancer p reven don, epidcmiology and biostatistics. 

19 your presentations, has it bcen part of your work to 

19 

and the Tobacco Control Program is a unit within that 

20 fotlow the tobacco industry’s response through the 

20 

group 

21 Tobacco Institute and others; for example, when a 

21 

Q. In your role as the head of the Smoking 

22 Surgeon General 1 s Report is published, and when other 

22 

Control Program, did you say that you're involved in 

23 scientific papers are published, appearing in the 

23 

efforts discouraging the use of tobacco? 

24 Journal of the American Medical Association, the New 

24 

A. Tbat's correct. 

25 England Journal of Medicine, which take the position, 

25 

Q. Now, if we use the term tobacco Control 
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1 very forcefully, that cigarette smoking causes cancer 

1 

advocate to describe a role in discouraging the use of 

2 and other diseases? 

2 

tobacco, would you describe yourself as a tobacco 

3 A. I have had a lot of experience with that. 

3 

Control advocate' 1 

4 I’ve debated on a mnnber of occasions representatives 

4 

A. I certainly discourage people from tising 

5 from the Tobacco Institute and other organisations 

5 

tobacco. So, in your definition, it would apply, yes. 

6 funded by the tobacco industry. 

6 

Q. And you considered yourself as part of the 

7 So, I have followed very carefully the 

7 

war on tobacco? 

8 arguments and some of the doeuments that they've put 

8 

A. Well, I'm not sure about any wars. I haven 'i 

9 out over the years, actnally spanning years. And with 

9 

go tten any guns out or anything of that nature. 

10 the doeuments that have been available on the Internet, 

10 

1 wrote an articie called — involving cider 

11 we have, in faet, coUccted many of those doeuments to 

11 

Americans in the war oa tobacco — 

12 see what their statements were historically, over time. 

12 

Q. Dr. Cummings, if you would just answer the 

13 Q. Does the tobacco industry have a fairly 

13 

question, piease. 

14 standard response to Surgeon Generals' Reports and 

14 

THE COURT: Just a minute. 

15 scientific data which indict their product? 

15 

mr. rosenblatt: Well, excuse me. He was 

16 A. Yes. Basically their response is, the 

16 

answering it. 

17 evidence is not there, and we oced more research to 

17 

THE COURT: Whoa, whoa, whoa. He was 

lå show it. 

18 

answering the question. You interrupted hun. He was 

19 Q. Needed more research in 1954, and they need 

19 

dead on point. 

20 more research in 1998; is that their position? 

20 

MR. NEWSOM: AH right. 

21 A. Well, I haven’t seen anything from 1998, but 

21 

THE COURT: Go ahead, sir. 

22 the most recent s tuff 1' ve seen and certainly the 

22 

A. So I wrote an article with that in the title. 

23 testimony in front of Congress was that the evidence 

23 

Basically I work in a cancer institute, and 

24 was stili not clear. 

24 

because smoking is a major cause of cancer, and since 

25 MR. HEIM: Objection, Your Honor. 

25 

my department is involved in efforts to prevent cancer, 
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1 in faet, it's part of the mission of our institute, I 

2 am involved in any efTort I can be in to discourage tbc 

3 use of tobacco. 

4 Wc involvc kids. Wc involvc smokers. Wc 

5 provide services to smokers. We work with our patients 

6 at Roswell Park. 

7 BY VIR. NEWSOM: 

8 Q. So you do agree you're part of the war on 

9 tobacco? 

10 A. Sure. In tbat regard, I guess. 

11 Q. And you're an advocate of greater regulation 

12 of the sale of tobacco products? 

13 A. Absolutely. 

14 Q And you’re an advocate of greater regulation 

15 of tobacco advenising and marketing? 

16 A. Yes. 

17 Q. And as part of your tobacco control 

18 activities, you've lobbied govemment officials on 

19 smoking issues; haven't you? 

20 A. Well, wbat do you mean by lobby? 

21 Q. Make presentations to govemment officials. 

22 A. I've sent things to govemment officials, 

23 yes. 

24 Q, Tried to influence icgtslation on tobacco? 

25 A. I've been asked to provide testimony on a 
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1 activities? 

2 A. I'm involved with a large number of 

3 organizations in public bealth and medierne. Many of 

4 them have taken a stroog staocc on tobacco. 

5 Q. That is, they're involved in tobacco control 

6 activities? 

7 A. Yes. 

8 Q. And one of those organizations would be Stop 

9 Teenage Addiction to Tobacco or stat? 

10 A. That’s correct. 

11 Q. Are Dr. Cahan and Dr. Ronald Davis also 

12 members of that group? 

13 A. I believe they are. 

14 Q. And a member of the Commission for a 

15 Heal thier New York? 

16 A. That's correct. That’s an advi so ry group to 

17 tbc bealth conunissiooer in New York State. I was 

18 appointed to that group, and it advises the bealth 

19 dc partment abo ut the policics and programs that they 

20 should provide. 

21 Q. And that group is involved in tobacco Control 

22 activities? 

23 A. Yes. 

24 Q. And you're a member of Doctors Ought to Care? 

25 A. Yes. 
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1 number of occasions, on a variety of issues, to 

1 Q. And that's a tobacco control organisation? 

2 govemment officials, and I've done tbat. 

2 A. It's a pro-health organization, largely 

3 Q And you've given presentations to groups and 

3 involved with educating co ns urners, particularly young 

4 offered them guidelines on how to lobby on smoking 

4 people, about a range of tbings, including tobacco. 

5 issues; isn’t that right? 

5 Q. And Dr. Blum and Dr. Joseph Davis and 

6 A. Well, I doo't really lobby. I educate. 

6 Dr Ronald Davis and Dr. Solberg, who are also gomg to 

7 Q. And, Dr Cummings, you’ve gone around the 

7 be wi messes in this case, are members of Doctors Ought 

8 country and you've made presentations and slide shows 

8 to Care? 

9 that advocate tobacco control; haven’t you? 

9 A. Yes. 

10 A. I've gone around to — 

10 Q. And you support the organizations of a 

11 Q Any groups that you speak to, and advocated 

11 group *• l'm sorry. 

12 tobacco control? 

12 You support the goals of a group called 

13 A. I advocate not smoking, sure. 

13 Action on Smoking and Health, which is a tobacco 

14 Q. And tobacco control? 

14 control organization? 

15 A. Yes. 

15 A. Yes. Support means that I subscribe to their 

16 Q And you're a member of several organizations 

16 newsletters. It' s got some interesting information. 

17 that could be considered anti-tobacco or anti-smoking; 

17 So, that's the amount of support. I think it's a $35 

18 is that right? 

18 donation a year to get their newsletters. 

19 A. You fcnow, pro-smoker, actualiy. I actualiy 

19 Q. But you support their goals, too? 

20 don't like the label anti-smoker, because we actualiy 

20 A. Yes, I do. 

2 i offer advice to smokers. Most smokers want to quit, so 

21 Q. And you're a member of the Coalition for a 

22 we actualiy help them to accomplish wbat they want. 

22 Tobacco-Free Erie County? 

23 And so wc'rc pro-health. 

23 A. Yes. 

24 Q, But at kast you're involved with a number of 

24 Q. And that's another tobacco control 

25 organization that are involved in tobacco control 

25 organization? 
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1 Q. And you've never designed a cigarette; have 

2 you É> 

3 A. No, I havcn’t. 

4 Q. Never designed a cigarette filter' 1 

5 A. No. 

6 Q. You don’t claiffl to have any expertise in 


7 cigarette design? 

3 A. Oh, I beg to differ. I Ulink I have more 

9 than a layman’s unders taodi ng of cigarette design, as 

10 evideneed by the faet that RJ Reynolds Tobacco Company 

11 invited mc down to learn more about tbeir Eclipsc 

12 product. We had already written up an artic le on 

13 Eclipsc, I've written several artic les on cigarette 

14 design. 

13 Q. Sticking with the cellulose acetate filters, 

16 Doctor, the bonom line is that you can’t say - you 

17 don't know that the ioose filter fibers are causally 

18 related to any human di sease; is that right? 

19 A. That's right. We'vc implaated the fibers 

20 into the bellies of laboratory animals to see what 

2 ! effeet — you gct an immunologic effeet — part of the 

22 purpose of doing that would be to see whether the 

23 fibers would still be there, whether they would 

24 biodegrade. And, in faet, they're still there, intact. 

25 The surrounding cell — cclis attached to the 
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1 fibers, the immunologic response that I referred to 

2 earlier this moroing. But in terms of human di sease, 

3 no, wc haven’t been able to show — I’m not sure how we 

4 would. 

5 There ccrtainly is evidence that the nature 

6 of lung cancer has changcd dramatically over the last 

7 30 years in terms of the histølogic types of lung 

8 cancer, and the filtered cigarette is one of the bases 

9 for that. More adenocarcinoma than squamous cell 

10 carcinoma. 

11 Q. You wouldn't even know how to do the 

12 e.x pen ment to try to show thal; would you? 

13 A. Well, I mean, you could do*a large, 

14 randomized clinical tri al with humans, but I don't 

15 Ihink it would be ethical to do so. So I could design 

16 such a study, but I don't think it would be ethical to 

17 execute it. 

18 Q. Now, tuming to another topic, during your 

19 direct examinatioo, wc discussed marketing to young 

20 people; is that right? 

21 A. Right. 

22 Q. Now, you don't have any formal training in 

23 marketing; do you? 

24 A. Well, the study of health behavior, it's the 

25 stud y of consumer behavior related to health. So, I _ 
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1 focus very naturally on that arc related to 

2 health. Particularly my research and expertise haa 

3 been in the area of, you know, smolring and tobacco use 

4 behaviors, particularly among young people. That's why 

5 l'vc been identified as a witaess in so many of these 

6 cases. 

7 Q. Well, let's try again. 

3 You don’t have any formal training in 
9 marketing; do you? 

10 A. Well, the training I have, the formal 

11 training that 1 have is in consumer behavior related to 

12 health. And that involves marketing. It's a form of 

13 marketing. 

14 I don't have a marketing degree to seil 

15 Pringles, for example, or consumer prodocts for sale. 

16 Q. And you don't have any formal training in 

17 advertising; do you? 

18 a. Well, other than loolring at the effeetg of 

19 advertising on indi vi duals with regards to their 

20 health. 

21 I mean, it fails into the area of my 

22 expertise in health behavior, but I don't have a degree 

23 in advertising. I didn't go to a business school and 

24 get a degree in advertising. 

25 Q. Well, Doctor, do you remember when your 
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1 deposition was tak en in the State of Washington case on 

2 May 12th of this year? 

3 A. Not really. 

4 Q, Do you remember your deposition being taken 

5 in the Washington case? 

6 A. Oh, sure do. 

7 Q. Just let me ask you if these questions were 

8 asked and you gave these answers: 

9 But you don’t have any formal training in 

10 marketing, if I remember from reading your prior 

11 deposition testimony; conrect? 

12 Yes. 

13 And then another question: And you don't 

14 have any formal training tn advertising; correct? 

15 1 don't have any formal training in 

16 advertising, was your answer. 

17 Were those questions asked and those answers 

18 given? 

19 A. Right. I believe I expanded following those 

20 questions about what l'vc just told you about, which 

21 is, I've done design marketing campaigns on health, to 

22 communicate to the public in Buffalo about the hazards 

23 of smoking. I’ve done studies on a TV campaign having 

24 to do with the health effeets of secondary smoke on 

25 mothe rs and the effeets on their kids and evaluated _ 
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1 correct? 

2 a. That's right. 

3 MR. MOODHE: Your Honor, I would offer the 

4 report in evidence as Defendants' Exhibit 1650. 

5 THE COURT: 1650 for idcntification. 

6 MR. MOODHE: And mcve for its admission. 

THE COURT: Okay. Would you mark it, piease, 

8 sir? 

9 (Defendants' Exhibit 1650 was marked for 

10 identification.) 

11 MR. ROSENBLATT: Well, we would object to it 

12 bemg admitted on our case. I don’t care — 

n THE COURT: No. He didn't ask for it being 

14 admitted yet. It's just for identification. 

15 You'll get a chance to admit it on your side 

16 of the case. 

17 MR. ROSENBLATT: That’s fine. 

18 mr. MOODHE: That's fine, Your Honor. 

19 BY MR. MOODHE: 

20 Q. Now, Dr. Cummings, as I understand your view 

21 on CTR and its work, am I correct in understanding that 

22 you believe that sometime around the late 1960s, 1970 

23 or so, CTR reoriented its research program into areas 

24 that were less pertinent to smoking and health than it 

25 was looking at prior to that period of time? 

Page 16527 

1 published, where it was published, in what mcdical 

2 journal, the scientific journal, and a brief abstract 

3 that sununarizes the major conclusions of the report; is 

4 that correct? 

5 A. That's correct. 

6 Q Now, Doctor, just to elaborate a lirtie more, 

7 these are titles that were Ulken from various CTR 

8 annual reports. 

9 Under your analysis, as 1 understand it, none 

10 of these reported projects would qualify as relevant to 

11 the investigation of cigarene smoking and its health 

12 consequences, becausc they don't contain the word 

13 tobacco or cigarette smoking or anything like that; 

14 correct? 

15 A. Well, I mean, clearly these titles don't 

16 includc the word tobacco, cigarette smoking, and, 

17 there fore, they wouldn't show up as having those words 

18 in the titte, and that's all I said; that we had done 

19 this analysis — I mean, the beat way to find out, 

20 quite framkly, is tn ask the scieutists themselves 

21 whether they believe that the work they've done bas 

22 anything tn do with smoking, which is what we did in 

23 our survey of the 1989 CTR grant recipients, and which 

24 we found that out of the grant recipients — 

25 Q Dr. Cummings, we'U get to the survey. 
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1 A. I have stated that opinion before. However, 

2 orne of the reasons we did this recent study to look at 

3 the titles was to actually try to gather information to 

4 look at that And to some extenf there were more 

5 studies that came up witii key words with smoking or 

6 tobacco in the earlier period. 

7 In faet 1 believe the ’57 report 20 percent 

8 of the grants that were funded, the titles of tbc 

9 grants contained those key words, whercas the most 

10 recent report that we looked at and I believe that was 

11 1990,1’m not sure exactiy, I'd have to go check my 

12 notes, but it was a fairly recent report from the 

13 Council and it had less than two per cent of the ir 

14 grants having those words in the titles. 

15 So, I have stated that I thought my opinion 

16 was just glancing, having glanced at the abstracts, it 

1 7 looked likc there were fewer studies in the recent 

18 period dealing with smoking and health than had 

19 occurred, and there seemed to be a shiit. 

20 But that was an opinion that 1 had stated in 

21 testimony I believe I gave in deposition in the prior 

22 case. 

23 Q. Okay. Just so we can get the jury a feel for 

24 what's in this report, the report includes the name of 

25 the investigator, the title of the report that was 

Page 16528 

1 mr. ROSENBLATT: Well, let hint finish his 

2 answer. 

3 THE COURT: Well, it's a little bit offline 

4 on it. 

5 All right. You can go back on redirect and 

6 ask him that, if you wish to. 

7 BY MR. MOODHE: 

8 Q. Just calking about your analysis of the 

9 titles, am I correct in understanding that, when you're 

10 talking about the 20 percent or the two percent — 

11 A. Yes. 

12 Q. -- these titles would not fall into that 

13 percentage? 

14 A. That's correct. That's right. 

15 Q. Would you also agres with me that this type 

16 of research work is what scientists generally call 

17 basic research? 

18 A. It's research. I' m not sure how basic it is. 

19 I mean, the basic research — I mean, if 

20 you're talking about labo ratn ry research or whatever, 

21 it's probably more laboratory-orientcd than 

22 population-oriented research. 

23 Q. Okay. 

24 a. I consider some of the work that I do basic, 

25 but my research is often done in populations or | 
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1 communities. 

2 Q. But things like work with genetics, 

3 immunological systems, biochemistries, cell biology, 

4 that's also encompassed in the term basic research; 

5 right? 

6 A. Yes. 

7 Q. Okay. Now, I'd like to show you what I think 

8 you will confirm is a blow~up of the table of contents 

9 from the 1 989 CTR Annual Report. 

10 Okay. And you see that the abstracts of the 

11 reports are organized under six topical headings: 

12 Cancer-related studies, the respixatory system, heart 

13 and circulatson, neuropharmacology and physiology, 

14 pharmacology, biochemistry and cell biology, inununology 

15 and adaptive mechanisms; conect? 

16 A. That's correet 

17 Q. And this type of research is the sort of 

18 basic research we were talking about a moment ago? 

19 A. Well, there is a table of contents that list 

20 the categories of which there are beadings of the 

21 abstracts. So, some of the abstracts are placed in the 

22 category under cancer-related studies and respira to ry 

23 system studies. 

24 I would have antici pated, given the stated 

25 mission of the CTR, to fund work on cancer studies -- 

Page 16531 

1 Q. Dr Cummings, I’U band you what I would 

2 request the Court co mark as Defendants’ Exhibit G, 1 

3 believe, for idemification 

4 THE COURT: All right. What letter? 

5 THECUERK: G. 

6 tue COURT: g for idemification. 

7 (Defendants' Exhibit G was marked for 

S Identification.) 

9 THE COURT: i thought the o ther one was — 

10 MR. MOODHE: F. 

11 THE COURT: The other one was F. 

12 THE CUERK: It's G. 

13 THE COURT: Well. Okay. I see. The other 

14 one was a number. 

15 BY MR. MOODHE: 

16 Q. Dr. Cummings, is Defendants' Exhibit G a 

17 reprint of the artiele you were discussing this 

18 moming? 

19 THE COURT: Excuse me one second. Does that 

20 have a number on it? 

21 MR. MOODHE: It does not, Your Honor. 

22 THE COURT: It does not. That’s why. Okay. 

23 All right. 

24 A. This is the article that I pubLished in the 

25 American Journal of Public Health. This is a copy of 

Page 16530 
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1 well, what work have they done on smoking and health 

1 the article. 

2 and smoking and cancer, and under respira to ry studies. 

2 Q. Okay. If you turn to the second page, middle 

3 smoking and respira to ry di sease, and there are very 

3 column, under the table, do you see there how you 

4 few. 

4 characterize ctr s stated mission? 

5 Q. Well, Dr, Cummings, you, yourself, understand 

5 A. It said: Despite its stated mission to fund 

6 that the mission of CTR is to fund research into the 

6 research into the etiology of diseases allcgcd to be 

7 etiology or the causation of diseases that are alleged 

7 related to tobacco use, only one in six CTR-funded 

8 to be related to smoking; cotrect? 

8 scientists reported conducting research focused on the 

9 A. Well, I would think it was Dr. Cook-Little, I 

9 health effeets of tobacco. 

10 believe, that had cited in 1954 in a press confercnce 

10 Q. Okay. So you understand that the stated 

11 that the mission was to get the facts on smoking and 

11 mission was to fund research into the etiology of 

12 health, when the — this was at the press confercnce 

12 diseases alleged to be related to the use of tobacco? 

J 3 announcing the ctr. 

13 A. I understood that from reading ctr mission 

14 Q. But you understand that the stated mission of 

14 s ta ternen ts, from doc urnen ts that were put out by the 

15 CTR involves research into the causation, the etiology 

15 Tobacco Industry Research Council, which was the 

16 of the diseases, like cancer, like cardiovascular 

16 forenmner of the Council for Tobacco Research, such as 

17 disease, that are alleged to be related to smoking? 

17 Dr. Cook's presentation at the press club. So there 

18 A. I understand--yes. I understood the 

18 are many. 

19 purpose of the CTR is to find out whether smoking was a 

19 I think most pcoplc — The Frank Statement 

20 cause of the se diseases. 

20 says that they're fun ding research to get the facts on 

21 Q. Well, Dr. Cummings, didn't you exaetly 

21 smoking and health. 

22 characterize that as the mission of CTR in the article 

22 Q. Now, Doctor, I think as we’ve established 

23 you wrote in 1989 -- or 1991,1 guess i< was? 

23 before, and I don't mean to be repetitive, but you 

24 A. I haven't memorized every word, so if you've 

24 would concede that you are not an expert in these 

25 gotthe paper, I’d be happy to look at it. 

25 various areas relative to physicians who have 
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1 Q Just gentog back to what I asked you about, 

2 46 percent of the people, that was the response rate? 

3 A. That’s correct, If s 46 out of — the 46 

4 percent response rate is out of 166 

5 13 of the surveys that wc sent out, we had 

6 the incorrect mailing address, The mailing address 

7 that wc got from the report or that we actually 

8 scarched for when they indicated if they had an 

9 insti tu tc they wcie at, wc tried to find the ir address 

10 so we co uld track them down, and 13 of the envelopes 

11 came back with incorrect addresses. They were dropped. 

12 So there were 166 eligible respondents in the 

13 U.S., and 77 of those returned the questionnaire. 46 

14 percent is the response rate. 

1J Q. Now. Doctor, the 46 percent response rate, 

16 you characterize yourself as a low response rate that, 

17 quote, potentially limits the generalizability of the 

18 fmdings, conect? 

19 A. That's correct. 

20 Q. Now, in faet, the response rate was something 

2 1 less than thac, if you consider the faet that the 

22 number came back undelivered and you didn’t survey 

23 grantees that were located overseas, that it would be 

24 down around 37 percent, would you agree with me about 

25 thai 1 ’ 

Page 16555 

1 Q. And, in faet, if you consider the faet that 

2 since then CTR has funded roughly another 400-some-odd 

3 grantees, the percentage drops even lower? 

4 A. Right. 

5 Q. And I take it, there fore, as a matter of 

6 mathematics, that you'd agree with me that that lower 

7 rate limits even more the generalizability of the 

8 fmdings in the survey? 

9 A. Well, it docsn't discount tbc 

10 generalizability of the findings. What it does is it 

11 says we oniy samplcd a smaller group. 

12 I mean, surveys are done all of the time in a 

13 population where you survey a couple of thousand people 

14 to represent the opinions and attitudes or voting 

15 practiccs of the entire population of severaL you 

16 Icnow, 200 million Americans that are in the United 

17 States. 

18 So, tbc faet that we only actually got 

19 questionnaires back from 70 something, it's true, we 

20 only selected onc ycar, and that’s what we reported on 

21 in o ur paper. 

22 Q. Okay. So, it basically -- it’s fair to say 

23 this is a one-year snapshot? 

24 A. That’s what we said. 

25 Q. Okay. Now, in your article, you did try to 

Page 16554 

1 A. Well, you wouldn't count those, because I 

2 indicated right off the bat they were exeluded. They 

3 were exeluded for the following rcasons. 

4 The student, Amy Gingrass, who is no longer a 

5 student, she was an intern with us during the summer, 

6 this is the summer project that she worked on to 

7 collect this information. Thcrc was a rather short 

8 time Line to gather this so she could complet« her 

9 report. 

10 As a result of tbe time line, we decided to 

1 1 limit, since the vast maj ori ty of grant recipients were 

12 U.S. recipients, to the U.S. group. 

13 Q. In faet, by the time you sent out this 

14 survey, CTR had funded a total of 726 investigators; 

15 had they not? 

16 a. I'd have to go check their reports, but 

17 there’s also a tally in the annual reports. 

18 Q Look at Page 5 of the '89 annual report. I 

19 think you 1 11 see the numbers there. 

20 A. Okay. 

21 Q. If you take the percentage that you surveyed 

22 relative to the total number of scientists that had 

23 actually been funded by CTR over the years, that works 

24 out to just about ten percent; right? 

25 A. Right. 

Page 16556 

1 offer some explanations as to why the response rate was 

2 low; did you not? 

3 A. Well, oae explanation, this is pretty 

4 typical, busy people, they're not going to fili out 

5 questionnaires tbat always amve — this was a survey 

6 done during the stim mer, so respondents, you know, are 

7 on vacation, so they don't oeccssarily respond to 

8 everything they get in the mail, if they’re on vacation 

9 and they’re not there to do so. 

10 We looked at characteristics of responders 

11 and nonresponders, to look for bias. And what we found 

12 was that — we didn't have information — a lot of 

13 information. We certainly didn’t have the opinions 

14 that we were seeking in our survey from the 

15 oonrespoodents, but wc did have information, whether 

16 they were an M.D. or a Ph D., the institutions they 

17 were located in, the type of institution being a 

18 hospital or university, and wc looked at whether there 

19 was differences in who respended and who didn't by 

20 thosc characteristics, the o nes that wc knew about. 

21 And there were no differences, which is ooc 

22 way to look for bias, and on that basis, wc concluded 

23 that, perhaps the 46 percent who did respond were, in 

24 faet, representative of the 1 arg er group. 

25 Q. Dr. Cummings, my question simply was, in your 
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1 abom causa! rclationship, not an association, not 

2 statistics, the weight of evideoce, to draw a causal 

2 retaiionsbip between smoking and tbc various lists of 
-) ma ladies that are there and ask for an opinion. 

5 Q 1*11 come back to that question in a second. 

6 A. Sure. 

7 Q You would agrce with me, then, that this 

8 cover letter violates, grossly, protecting against 

9 socially desirable responses? 

10 A. No, I wouldn't agres with that opinion at 

11 ail. 1 think it States what wc were trying to test. 

1 2 And we were aslting the scicntists who's had reccived 

13 grants from the Council for Tobacco Research whether 

14 they agreed with that opinion. 

15 You have to state tbc opinion so they could 

16 indicate whether they agreed with it or not. 

17 Q. So it's your testimony and your opinion to 

18 this jury thai this letter meets the standards of 

19 conducting a neutral and unbiased survey? 

20 A. This study was evaluated by the scientific 

21 review committM at Roswell Park, a gro up of scicntists 

22 that review all of the scientific protocols that are 

23 prepared at RosweU Park, and was judged to bc 

24 acceptable. There was a lot of discussion about this 

25 particular project when we did it. 

Page 16571 

1 THE COURT: I can do it at 8:30. 

2 MS. LUTHER: Judge, we might have a problem 

3 with the jurors. 

4 MR. ROSENBLATT: l have to meet with my next 

5 witness. 

6 THE COURT: The jury can drop their kids off. 

7 Come on. Put them on a bus. That's what buses are all 

8 about. 

9 MR. ROSENBLATT: Since he has to come back 

10 anyway. 

11 THE COURT: 9:00 tomoiTOW. 

12 (The sidebar conference was concluded, and 

13 the following proceedings were held in open court:) 

14 THE COURT: All right. We're scheduling - 

15 trying to figure out the Schedule. What we figuied out 

16 is to quit now and then pick this thing up at 9:00 

17 tomorrow moming. Have you folks come in a little 

18 carlier tomorrow, and we’ll get underway herc at 9:00. 

19 You come here about 8:45, 8:50, thereabouts. And then 

20 we’U pick it up here at 9:00. 

21 Okay, folks. 

22 (The jurors exited from the courtroom.) 

23 THE COURT: Okay. Counsel, the survey 

24 itself, do you want it marked for Identification? 

25 MR. MOODHE: Yes, Your Honor, piease. 

Page 16570 

1 This project was approved. We don't do 

2 surveys that are not — or any study, for that matter, 

3 that is not approved by that scientific review 

4 committce. 

5 Q. My question to you, Doctor, was, is it your 

6 opinion to this jury that this cover letter meets the 

7 standards of conducting a neutral and unbiased survey? 

8 A. The survey, basically — yes. Yes. It is my 

9 opinion. 

10 Q. Now, let's go to the questionnaire. 

11 The first question — 

12 MR. ROSENBLATT: Excuse me. 

13 (Discussion off the record.) * 

14 mr. ROSENBLATT. I’m just talking scheduling, 

15 Judge. 

1 6 THE COURT: That's what I'm concemed about. 

17 MR. ROSENBLATT; Yes. 

18 Why don't we go sidebar? 

19 (Discussion off the record) 

20 THE COVJRT; This is just conceming 

21 scheduling. Don't be concemed about it. 

22 (The following proceedings were had at 

23 sidebar:) 

24 MR. ROSENBLATT: We'd like to Stan at 9:00, 

25 and we’U work it out. 

Page 16572 

1 THE COURT: Mark this, Bill. 

2 MR. HEIM: Judge, just to avoid, when we do 

3 finish with Dr. Cummings, we'll want a little time to 

4 take up some issues with respect to the next witness, 

5 but I - 

6 THE court. Do we have a live witness coming 

7 in after? 

8 MR. ROSENBLATT: Yes. 

9 MR. HEIM: Yes. 

10 THE COURT: Who is that? 

LI MR. ROSENBLATT: Dr. Alan Blum. 

12 THE COURT: Blum. 

13 MR. ROSENBLATT: B-l-U-m. 

14 THE COURT: How mueh time do you think you're 

15 going to need for that? 

16 MR. HEIM: Half an hour. 

17 THE COURT: All right. 

18 MR. ROSENBLATT: For what? 

19 THE COURT: Some issues regarding the next 

20 witness. Let him know what the issues are. 

21 MR. HEIM: i’II be happy to do that. 

22 MR. ROSENBLATT: For a change. 

23 MR. HEIM: He know s what they are. Limit, 

24 limit, limit. 

25 MR. ROSENBLATT: He's right about that. He's 
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1 tbem? 

2 a. No. That's cxactly why wc went ahead and 

3 surveyed the scientists themselves, so thcy could tell 

4 US. 

5 Q. Okay. Let's go back to your survey now. 

6 Now, Doctor, you agree with me that how a 

7 question is answered depends upon how a question is 

8 worded, correct? 

9 A. Sure. 

10 Q. And in designing a survey, as you've designed 

11 surveys over the years, it’s importam to choose tte 

12 right words in order to get the information you're 

13 tooking for? 

14 a. Right. 

15 Q. Now, yesterday you indicated that in your 

16 survey you found that an overwhelming majority of 

17 scientists who responded to the survey reported their 

18 belief that smoking causes lung cancer and otter 

19 diseases, correct? 

20 a. Well, they answer they Strongly Agree or 

21 Moderately Agree to the responses to question one. 

22 Q. Now, in faet, the phrasing you used for 

23 question one was not: Do you believe the scientific 

24 evidence proves a causa] relationship? The question 

25 you asked was: Indicate the degree to which you 

Page 16596 

1 8Y MR. MOODHE: 

2 Q. Now, Doctor, [’m correct that in answering 

3 these questions up here, you did not achieve or get a 

4 unanunous response of a strong suggested causal 

5 relationship with ar>y of tbese discases, did you? 

6 A. Well, we actually report in Tabte 1 of the 

7 article the percentages of respondents who checkcd o ff 

8 each eategory. For examplc, whea you look at lung 

9 cancer, 93.2 percent checked off Strong; 5.4 suggested 

10 Moderate; 1.4 said Slight And no one said Not 

11 Establishcd. 

12 Q. That's right. 

13 Å. And so on for the o ther ones. Emphysema 

14 foUowed a simiiar relationship: Shorter Life 

15 expectaacy, 76 percent said Strong; 16.7 percent said 

16 Moderate; 4.2 said Slight; and 2.8 said Not 

17 Establishcd. 

18 Q. So, tbe faet of the matter is -- lung cancer, 

19 by the way, that was the disease wbere you got the 

20 highest percentage of people responding to strong, 

21 correct? 

22 A. Yes. They were actually — o ther than 

23 biadder cancer, everyone was well over — you fcnow, the 

24 majority, in all cases, checked Strong. Biadder 

25 cancer, 25 per cent said Strong, and 58 — 56,1 think 
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1 believe the scientific evidence suggests a causal 

2 relationship with cigarette smoking, correct? 

3 A. That's tbe way the question is worded, yes. 

4 I mean — it was worded — 

5 Q. Suggests - 

6 A. It was worded that way because in scientific 

7 questions, proof is basically weight of evidence, and 

8 so you accumulate the weight of evidence on an issue, 

9 to draw causal conclusions. You oever prove anything 

10 from a single study; you look at the weight of 

11 evidence. 

12 Q Well, you didn't ask the simple question: Do 

13 you believe cigarette smoking causes any of these 

14 diseases, did you? You used the word "suggests," 

15 right? 

16 A. That's what we -- that's tbe way the question 

17 is worded. 

18 Q. Now, do you have the article, the reports, 

19 the results of your survey? 

20 {Witness handed doeument.) 

21 THE WTTNESS: Thank you. 

22 mr. MOODHE: For the record, I think that's 

23 Defense G 

24 THE WITNESS: Yes. G. 

25 THE COURT: G for I.D. 
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1 it is — it's a little hard to see because it's a 

2 smudged copy — 56 percent or so said Moderate or 

3 wbatever. 

4 q. The faet of the matter is that when you ask 

5 the question wbetber the scientific evidence suggests a 

6 causal relationship, you still got a variety of views 

7 about the strength of that suggested relationship that 

S ranged in ail cases from strong to at kast slight; and 

9 with only tte exception of lung cancer, people were 

10 also checking "not establishcd," correct? 

1 1 a. That's right. Tbcre was — I don’t knew how 

12 that wotild work out in terms of the rnimber of people, 

13 but 1.4 percent — it's probably one persoo — said 

14 Slight, out of tbe 77 respondents. 

15 To me, that's fairly overwhelming evidence 

16 that the vast majority — and I think that's the way we 

17 summarized tbe conclusion of our study: Despite 

18 overwhelming evidence doc urnen ting the hazards of 

19 cigarette smoking, the tobacco indos try dem es that 

20 smoking has been proven to causc disease. 

21 And i'm just trying to find tbe actual 

22 summary statement bere. 

23 This paper presents results of a survey of 

24 CTR-funded scientists relating their beliefs of tbe 

25 beaith effeets posed by smoking cigarettes. The vast 
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1 majority of scicntists funded by tbe CTR. believe 

2 cigarette smoking is an addictioo that causes a wide 

3 range of scrious, often fatal, diseases. 

4 And I think that 1 s what tbe survey repOfted. 

5 Q. Okay. You didn't do any follow-up 

6 interviewing or surveying of any of the respondents 

7 after this initial question was sent out, did you? 

8 a. Only pcople at Roswcll Park. That was with 

9 conversations with pcople. 

to Q. But you didn't do a second survey? 

1 i A. No. 

12 Q. And, therefore, you don't know the reasons 

i 3 why some scientists checked Moderate, some scicntists 

1 4 checked Slight, and some scientists checkcd Not 

15 Established, do you? 

16 A. No, I don't know that. 

17 Q. And, therefore, you don't have any basis to 

18 believe that the views that were expressed in this 

19 questionnaire were anything o ther than their honest, 

20 sineere, best scientific judgment, do you? 

21 A. Right. 1 believe it is tbeir bonest, best 

22 scientific judgment, and that is reflcctcd in the faet 

23 that the vast majority of scientists believe that 

24 smoking is a cause of lung cancer. The weigbt of 

25 cvidence suggests a causal relationship. 

Page 16600 

1 frankly. I think it was one out of six wben we 

2 collapsed it togetber. 

3 Q. Now, Doctor, when you wrote this question or 

4 these questions, you knew, from having looked at the 

5 titles of the CTR grantecs' work, that most of them did 

6 not seem to involve direetly the use of tobacco or 

7 cigarettes as part of the cxpcnmental protoeol, 

8 correct? 

9 a. I didn’t really know. As I said, I c an read 

10 the abstracts. You can read titles. But the best way 

11 to gct tbe information is to ask tbe investigator 

1 2 themselves direetly, which is why we ask tbose 

U questions. 

14 So it's a way of testing tbat hypotbesis, as 

15 I stated in tbe cover letter. It was a hypotbesis tbat 

16 perhaps they weren't betng supported. They weren't 
n doing research on smoking and bealth. We wanted to 

18 find out whether they were. 

19 q. Well, you chose to use the words "tobacco 

20 use" in this question, didn't you? 

21 A. Yes. I didn't have you to help me word the 

22 question. I thought it was a fairly straightforward 

23 question. 

24 Q. My phone number is in the book. 

25 Doctor, in faet, the question you didn’t ask 
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1 Q. Okay. 

2 A. And actually, this particular question was 

3 taken from a similar question that had been asked in a 

4 survey of the public in the mid 1980s, except they 

s didn’t ask the public about causal relationship, just 

6 their beliefs. Actually, it*s tbe same list of 

7 responses, and we were curious to sec whether the 

8 scicntists’ opinions would deviate from the public. 

9 Q. Okay, Well, let’s move from the suggested 

10 causa] relationship question to these two questions 

11 here, three and four. 

12 These two questions ask: Does any of your 

1 3 current research focus on the health effeets of tobacco 

14 use? And four asks: Have you ever conductcd research 

1 5 on the health effeets of tobacco use? 

16 Correct? I read those right? 

17 A. That’s what it says. 

18 Q Okay? 

19 A. Ycs. 

20 Q. Now, in your survey, as 1 understand what you 

21 did, you basically collapsed the data for these two 

22 questions? 

23 A. We analyzed them separately, but actually wc 

24 did collapsc it because there were very few pcople wh< 

25 answered Yes to eitber one of the questions, quitc 
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1 was whether their research related to the investdgation 

2 of diseases associated with smoking, right? You didn't 

3 ask that question? 

4 A. Well, since there are so many diseases 

5 associated with smoking, it would be hard to find 

6 doctors in medical centers, wbere most of this research 

7 was going on, that weren't doing research on diseases 

8 that have been linked to smoking. 

9 Q. Well, is it your opinion, Doctor, that 

10 investigating diseases that have been associated with 

11 smoking is not an investigation of smoking and health 

12 issues? 

13 A. It's not a direct one. 

14 Q. 1 mean, if you're the Council for Tobacco 

15 Research, and the statement, when the Council was 

16 established in 1954, was to get the facts on smoking 

17 right from the director of the — the first director of 

18 the Council, it seerned odd to me that they weren't 

19 studying smoking and health. In faet, there was very 

20 little research that I've ever come across that talks 

21 about looking at things like filter fiber fallout in 

22 cigarettes or design aspects of cigarettes. 

23 There are a few isolated studies, but the 
> 24 vast majonty appear to me not to be linked. 

2< So we asked the scientists themselves, and 
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1 confirmed my hypothesis. Very few of those 

2 investigators reported that their c urrent research, 
i which meant the research that they were ge tting 

•s currently from CTR. or any of the research in the ir 

5 career, because you wouid think you wouid be funding 

6 people who had expemse in this area, had any research 

7 background in scudywg the direct link. bcnveen tobacco 

S and health. 

9 Q. Well, Doctor, if a respondent looked at this 

10 question and said to himself or Iteraelf: Gee, I'm not 

11 using cigarertes or tobacco products as part of my 
;12 experiment or protoeol, you'd expect that thai 

i 13 researcher wouid check No, correct? 

|l4 A. Yes. 

j 15 Q. Howcver, if that very same researcher said to 
j 16 himself or herself: Well, you know, the research I’m 

17 doing is to understand ex»Uy how cancer is cauacd, 

1 8 because that might give us some information to 

19 understand the relationship of cigarettes and otfaer 

20 factors in leading to cancer, you wouid expect that 

21 researcher to check No to that question, as well? 

22 A. I tnean, to say that in order to be able to 

23 say anything about smoking and health you have to have 

24 a full unders tandlag of all of the causcs of cancer, it 

25 is ludicrous, absolutely crazy. 
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1 A. There were a handful of scientists over the 

2 years wbo have reccived support. 

3 Q. Now, there are many institutions in this 

4 country that continue to accept CTR funding, correct? 

5 Mft. ROSENBLATT: Well, I'Il object to that, 

6 if by continuing he means up until this day - 

7 THE COURT: To a cerøin time frame or 

8 whatever, the present day or — 

9 MR_ MOODHE: Let me rephrase the question. 

10 BY MR. MOODHE: 

11 Q. Through the time that Roswell Park instituted 

12 its policies, other universitics and research 

13 institutions did not adopt a similar policy, did they? 

14 a. Well, other institutions have adopted — I 

15 doc't know whether we were the first to adopt the 

16 policy not to take moocy. It was a source of a lot of 

17 discussion in our institution, and our association of 

18 scientists, of which I'm a member, debated this issue 

19 and voted to discontinue the acceptance of money from 

20 the Councti. 

21 Q. But you're aware that Yale University, Johns 

22 Hopkins Medical School, Stanford University, University 

23 of Miami, University of Florida, Baylor — 

24 A. Sure. 

25 Q. - University of Minnesota, Mayo Clinic, have 
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1 Q. Well - 

2 A. And it's not. 

3 Q. - that's not my question. 

4 a. But that seems to be what you're impiying. 

5 Q No. My question was, you wouid have expected 

6 that researcher to have checked No? 

7 A. I- 

8 Q. That's the way they research. 

j 9 A. They' re going to check whatever they’re going 

j 10 to check. They read the question and in terp ret it 

11 bowever they wish to interpret it. Tbey had the cover 

112 letter which 1 think was a fair ly clear cxplanation of 
i 13 what the study was all about. 

14 Q. And that's the cover letter that you believe 

15 was neutral and unbiased, correct? 

1 16 A. It stated the hypothesis that I was 

1 17 artempting to gatber information on. 

18 Q. Doctor, let me tum to one other subject for 
: i9 a moment. 

20 You mentioned yesterday that your 

21 institution, Roswell Park, does not accept CTR funding 

22 anymore, correct? 

23 A. That's right. 

24 Q It did for many. many years accept CTR 
'25 funding. correct? 
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1 not adopted that policy, correct? 

2 A. Many have not. 

3 Q. And am I correct that the policy at Roswell 

4 Park was not based on any notion that the research that 

5 CTR was sponsoring and funding was of poor quality or 

6 not worthy of funding? 

7 A. No. 3've never stated that any of the 

8 research that' s been fuoded has been poor quality. I 

9 suspcct there's probably poor quality in some of the 

10 studies. But that's — I mcan, there's some excellent 

1 1 studies, and some of the people that have reccived 

12 moocy I wouid consider good investigators. 

13 Q. And it is your view, your opinion, that no 

14 matter how good the research project is, and no matter 

15 whether it's direedy related to cigarette smoking and 

16 health or not, that investigators should not accept 

17 funding from the Council for Tobacco Research? 

18 A. Well, the arguments that were made in front 

19 of our association of scientists, and I made those 

20 arguments, along with a collcaguc of mine. Dr. John 

21 Pauly, formally as we debate thi« issue in our 

22 institution, was that we were not disputing the quality 

23 of the science or the qualifca tions of the 

24 investigators who had taken money from the Council in 

25 the pasc, but because the faet that the Council in 
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1 o ther tn als, likc this ooc had, bo faet -- the 

2 in dus try had used the faet that research mooey had goae 

3 to places lilre Staaford and Hoswcli and so on, and by 

4 association, a cancer mstitute, like Roswell Park, was 

5 being linked with something tbat they didn't believe. 

6 They didn't believe that tbere was a cootroversy on the 

7 bealth cffecLs of smoking, partieuiarly as it rclatcd 

8 to cancer. And our scientists, who, by the way, rely 

9 on getting grant funds, so it’s s tuff to make a 

10 decision not to get grant funds that arc fairly casy to 

11 get. 

12 I mean, the Council is anotber source. 1 

13 tnean, you have to go through a com petition and so on, 

14 but it was a source of funds. They chose to vote not 

15 to take the mooey from the Council. 

16 Q. You'rc not suggesting that any of the 

17 colleagues that you have at Roswell Park applied for 

13 and obtained funds from the Council for Tobacco 

19 Research on the understanding that that money was 

20 supposed to be used to fund only smoking and health 

21 research, but recognLring that their own research did 

22 not? You’re not suggesting that, arc you? 

23 A. Well, I know some of the invesdgatora who 

24 have gotten money from the Council, and tbcy're not 

25 doing research on smoking and health. I've asked them 
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1 cancer is caused, that you would rather take the risk 

2 of not having that break-through, thais to allow a 

3 tobacco company to take pride in the faet that it 

4 funded that research? 

5 A. That’s ridieuious. That's absolutely absurd. 

6 1 mean, if you have something that's going to 

7 be a break-through, it will be funded and supported by 

8 many other organisations and groups that don't have the 

9 ties of pushing the leadifig cause of prevcntable death 

10 in tbe United States tøday, which is cigarenes. 

11 And it's incomprehensible that a cancer 

12 institute, that's dcdicated to the mission of 

13 pre ven ting cancer, diagnosing cancer and trea ting 

14 cancer patients, would take mooey from a gro up that's 

15 out tbere sayirtg thcre's a scientdic cootroversy abo ut 

16 the bealth effeets of smoking, wben there is none. 

17 Q. Dr. Cummings, the net result is -- well, let 

18 me step back. 

19 Science is funny, in that the faet that you 

20 never know exaetly »diere research is going to take you 

2 ) and what research is going to be the break-through; 

22 would you agree with that? 

23 A. No. I thirilf you know, science builds on the 

24 weight of evidence that comes beforc. It just docsn't 

25 pop out of the sky. 

Page 16607 

1 directly: What is your research abo ut? It has nothing 

2 to do with smoking and health. 

3 Q. Well, are you suggesting, thereforc, that 

4 they knowingly applied to the Council for Tobacco 

5 Research for funds that were earmarked for smoking and 

6 health issues'’ 

7 A, No, They applied bccause it was mooey that 

8 they could use to get to support their Laboratory 

9 research which they val ued and thought was important, 

10 and tnay, in faet, bc very important research. In faet, 

11 if it* s good enough research, the argument that we made 

12 is that o ther funding agencies, without the track 

13 record that the Council has made. is being basically a 

14 public relations front for the lobacco industry, which 

15 is my opinion of the Council. They can get their funds 

16 from other so ur ces, such as the National Institutes of 

17 Health, the National Science Foundation and American 

IS Cancer Society. 

19 Q. You testifted yesterday, 1 thought, that 

20 obtaining funds is very difficult and very compctitive? 

21 A. Yes. 

22 Q And the net result of the policy thai Roswell 

23 Park has instiruted is that even if the research that 

24 would have been funded by ctr at Roswell Park had been 

25 the bfeak-through m eunng cancer or understanding how 
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1 Many times there arc serendipitous 

2 observations, but it’s usually based on years and ycars 

3 and years of hard work. So it’s not a ftmny thing; 

4 it’s a lot of hard work. 

5 Q. But you can’t predict which of the thousands 

6 of research projects in this country, which are ongoing 

7 now investigating cancer, is going to be tbe 

8 break-through project, can you? 

9 A. Well, I mean, if you think that thcre's — 

10 you obviousiy have tbe impression, like the public 

1 1 thinks, in many ways, in which wc try to communicate to 

12 the public, that somehow there is going to be a magi c 

13 break-through; that today we don't know and tomorrow wc 

14 will know. 

15 And that is just not tbe way it happens. It 

16 happens over time, accumulating research, people 

17 working every day harder and harder budding upon the 

18 evidence. It's not like a magic thing is going to 

19 happen tomorrow. 

20 Q And that's why, after 45 years or more of 

21 research, science still has unanswered questions about 

22 how cancer is caused, right? 

23 a. Yes. Many cancers, the causes are not very 

24 well cstablished, but for some, such as our leading 

25 cause of cancer death, lung cancer, the cause is 
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1 about preemption. It doesn't mean you can't talk about 

2 it. But you just can't get the liability because of 

3 it. There is a big difference and distinction between 

4 that. Just because you can't get liability, doesn't 

3 necessarily mean it doesn't come into a case. There’s 

6 lots of legal processes that talk about events, but no 

7 liability attaches because, by law, you can't get 

8 liability. 

9 Mk. KIRBY: But jf it’s testimony, which it 

10 would be improper for them to consider in connection 

11 with the liability determination — 

12 THE COURT: Yes. That's what they'll be 

113 instructed at a later time. 

j 14 MR. KIRBY: That's where the problem is. 

i 13 THE COURT: I don't know. I suppose I could 

IS tell them to forget it. It doesn’t mean a thing. We 

17 ail know that. It doesn't mean a tlung. Whether it 

18 mcans anything to an appellate judge, who knows? 

19 I know. 

20 All right ril go ahead and do that. 

21 (The sidebar conference was con cl ude d, and 

22 the following proceedings were held in open court:) 

23 THE COURT: Ali right, folks. It might be an 

24 appropriaje time to discuss something very briefly with 

25 you. 
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1 Inside is I guess the name in Sweden, and 

2 Hi-Q is the name in Germany, but it's tbe same product, 

3 Q. The first time the Eclipse cigarette was made 

4 available in a consumer tesi market serting was in June 

5 of 1996, comect? 

6 A. Thai’ g right. 

7 Q. And the cigarerte has never been sold in 

8 Florida? 

9 A. I would assume that it hasn't been sold in 

10 Florida. I don't know that for a faet 

11 Actually, in reference to the test markets, 

12 there were test markets going on with the Eclipse 

13 cigarette prior to Chattanooga and Lincoln, where it 

14 was made available for sale. 

15 In faet, I first leamed of the Eclipse 

16 cigarette from a smoker in Buffalo, New York, who was 

17 participating in a consumer testing of a cigarette, and 

18 they said — somebody had contacted my office. This 

19 person had contacted us and said: I'm smoking this 

20 really unique cigarette. It heats rather rhan burns. 

21 They showed us this videotape. 

22 And I asked the individual to bring the 

23 product into our laboratory, and Dr. Pauly took some 

24 picture3 of the product, and it appeared to be very 

25 similar in design to Premier. This was in 1994. 
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1 Throughout the course of the triaj, at this 

2 point you've heard the term used ''preemption.’' At the 

3 end of tins case, we're going to give you some further 

4 instructions as to the meaning of some legal terms and 

5 doctrines, one of which would be this issue of 

6 preemption. 

7 And then references have been made to 

8 wamings, and the Court will give you some instructions 

9 as it regards to the wamings. 

10 So as reference to this last answer by 

11 counsel - by the witness, I’m going to ask you as best 

12 you can to disregard any references to public wamings 

13 regarding the cigarette that they were taiking about, 

14 the Eclipse, and we will give you further instructions 

15 later as to the effeet and meamngs of the term 

16 "preemption" and its rajnifications- 

17 Okay. 

18 BY MR. KIRBY: 

19 Q. Dr. Cummings, the Eclipse cigarette is in 

20 what's cailed consumer test markets right now in 

21 Chananooga. Tennessee and Lincoln, Nebraska, comect? 

22 a. Yes. I believe it's also being tested io 

23 Åtlanta, Gecrgia and Los Angeles, as well as overseas, 

24 Auxberg, Germany, under a different name, actually. 

125 And tben in Sweden under I think the name Hi-Q. 
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1 And subsequently, there was an article that 

2 appeared in the New York Times, I believe in November 

3 of 1994, that reported on tbe Eclipse test marketing 

4 that was going on in a yariety of citics. I don't know 

5 wbetber any of those citics were, in faet, in Florida. 

6 Q. Tbe test marketing that I was asking about 

7 was in connection with the cigarettes being 

8 commercialiy available, where somebody can walk into a 

9 store and buy them. That didn't begm until June of 

10 1996, did it? 

11 A. That's right. 

12 Q. And to your knowledge, Eclipse cannot be 

13 purchased in the State of Florida? 

14 A. To my knowledge. I mean, it's oot being 

15 sold. I don't think "can't* is a word. It's not being 

16 sold currently in Florida. 

17 MR. KIRBY: i have no further questions. 

18 THE COURT: Anybody elsc? 

19 mr. heim: Yes. Just rwo or three rrunutes. 

20 I think 1 can be real quick. 

21 CROSS examination 

22 BY MR- HEIM; 

23 Q Dr Cummings, my name is Bob Heim. I 

24 represent Philip Morris. 

25 You testified yesterday very briefly, I think 
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1 you had some slides, about the new Philip Morris 

2 product called Accord and I think you mentioned it 

3 just a moment ago. 

4 A. Right. Actually, I brought an Accord with 

5 me. I have -- if the jury would like to see them. 

6 Actually, it's a littlc easier to look at tbe product 

7 than see slides. 

8 Q. I think there are going to be sever al people 

9 who will be tcstifying about Accord, so there will be 

10 plenty of opportunity for the jury to see it, but I 

11 wanted to ask you about something in particular. 

12 And you used a term yesterday, and I think 

13 you used it again today, that — about biological 

H activity. Now, you used the term "less biological 

15 activity." 

16 That term, "less biological activity," that's 

1 7 a tenn commonly used in medical and scientific 

18 community referring to smoking — 

19 A. It usually comes from — the term comes from 

20 posters by Ri Reynolds and Philip Morris in reference 

21 to the Eclipse cigarette and EHC, the 

22 clectrically-beated cigarette, which is Accord, and 

23 most of us in cancer research refer to that as causes 

24 cancer, less biological activity, potential to cause 

25 cancer. 
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1 that would occur. But this is a term where tbey even 

2 reference this, "potential to cause cancer,” in some of 

3 tbe doc urnen ta that I’ve read right from tbe indos try 

4 when tbey refer to less biological activity, in 

5 relationship to, for example, painting tbe backs of tbe 

6 mice, like I showed, and cancer occurring. 

7 Q. So the answer to my question is that when you 

8 were giving your slide presentation and you were using 

9 the term "less biological activity,” you were referring 

10 generally to less potential for causing cancer? 

1 1 a. Well, io general. I was actually referring 

12 to the way the terms had been used by tbe tobacco 

13 industry scientists. 

14 Q. Have you heard the term used among o thers 

15 that are not tobacco scientists in the medical 

16 community? 

17 a. Absolutely. 

18 Q. You’re familiar with the product, of course, 

19 because you had a slide about it. I c an show you. I 

20 guess you had two slides about it, to be accurate, and 

21 that product, you would expect, involved a fair amount 

22 of R&D money to develop, research and development? I’m 

23 sonry. I know its a term you understand But it would 

24 have — you would expect it to have involved a fair 

25 amount of research and development money to put 

Page 16631 

1 Q. That was my question. When you used the 

2 term, used it several times yesterday, you used it 

3 again today, what you’re talking about is the potential 

4 for causing cancer, when you use the tenn "less 

5 biological activity," correct? 

6 A. Well, there are various toxicological tests 

7 tbat are done, and there are a range that were done on 

8 Eclipse and have been done on Accord, and there are a 

9 way of judging, at least in the short tenn, the 

10 potential biological activity of the stnoke. 

1 1 Q. Yes. I'm not asking you about what it is. I 

12 was curious, because I heard you use the term a number 

13 of times, and I wanted to make sure the jury understood 

14 what you meant by the use of the term. 

15 And is it fair to say that what you mean when 

16 you do a slide presentation like that, and you use the 
i? term "less biological activity,” you’re referring to 

18 less potential for causing cancer, is that a fair - 

19 A. That's — 

20 Q I'm just trying to get at what you’re - 

21 A. Sure. 

22 Q — when you’re using the term, what you mean. 

23 A. That’s one interpretation. Certainly, that’s 

24 one of the views that 1 have, is potential for causing 
;j cancer. It doesn’t really tell you cxactly whether 
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1 together? 

2 a. This is Accord? 

3 Q. Yes, sir. 

4 a. 1 think tbey've even publieized tbe faet that 

5 tbey've s pent a large amount of money in bringing that 

6 product to tbe test market curreotly. I think 200 

7 million was what I saw quoted in the newspaper. That 

8 wasn't me; that was some body 1 believe from Philip 

9 Morris. 

10 Q. You’re helping me out because I didn't know 

1 1 the number. I was just referring to a large amount of 

12 money. 200 million dollars? 

1 3 a. Right. 

14 Q. Okay. 

15 A. That's a drop in the bueket. One pcrccnt of 

16 market share for a brand out there, I was told, was 500 

17 million dollars or half a billion a year. 

18 Q. Well, that's anotber interns ting observation, 

19 as to what's involved in one percent of a market share. 

20 So how mueh did you say it was? 

21 A. About a half a billion. 

22 Q Half a billion? 

23 A. Yes. 500 million. 

24 Q. So if you can move one percent, from one 

1 brand -- from one company to anoiher, how mueh is that 
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1 in human serum had anything to do with answering the 

2 question as to whether cigarette smoking causes 

3 disease? 

4 a. Well, it would not on tbe surface look Hite 

i 5 it had anything to do with it, You'd have to go ask 

6 the investigators themselves, which is, again, as l've 
i 7 stated previously, why wc did our survey of CTR 
i 8 scientists. 

1 9 Q. Now, your artide that appeared in the - 
i 10 your article on the Council for Tobacco Research, which 

111 appeared in the American Journal of Public Health in 

12 July of 1991, in terms of infocming the reader — and, 

13 by the way, the reader of the se articles — this 

14 article would bc comprised — are they just general 

15 members of the population or people with scientific 

16 backgrounds, generally? 

17 a. 1 would assume people with scientific 

18 backgrounds. Most of tbe people that subscribe to tbe 

19 American Journal of Public Health, the Journal of the 

20 American Medical Association, have an intercst in 

2 1 public bealth, usually have degrees in public health or 

22 medicine. 

23 q. Now, you say this paper was submitted to the 

24 journal October 29, 1990, and accepted with revisions 

25 March 6th, 1991. So it was about four and a half 
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1 scientists who accept funding through CTR or sisnilar 

2 industry-sponsored en ti ties. Even assuming that 

3 adequate funding is not available elsewherc, tobacco 

4 indus try-supported scientists must ask themselves 

5 whether tbe value of tbe ir research in exponding the 

6 body of biomedical knowledge outweighs its Utility in 

7 furtbering corporate interests of a business which 

S kills 434,000 Americans every year.” 

9 Q. This caroe out in July of '91. Do you stand 

10 by what you have just read today? 

11 A. Yes. And the scientists at Ros well Park 

12 stand by that, too, which is why we voted to do longer 

13 take money from the Council for Tobacco Research. 

14 Q. I know you’re trying to catch a plane, so l’m 

15 moving as Fast as I can. 

16 This is the letter that went to the 

17 scientists funded by the Council for Tobacco Research, 

18 along with the survey; is that correct? 

19 A, That’s correct. 

20 Q. Okay. Now, in the very first paragraph, the 

21 language appears: Though tbe scientific evidence 

22 against smoking appears to be overwhelming, the tobacco 

23 industry pretends that it is not. 

24 To your knowledge, did any scientist, any 

25 Ph.D, any M.D., who got this letter and got your 
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1 months between the time the article was submitted and 

2 the time you were told by the journal: Hey, it’s 

3 accepted. Wc're going to - you know, we’re going to 

4 publish your article. 

5 Is this a peer-reviewed journal? 

6 A. Yes, it is. 

7 Q. Okay. And then it was accepted in March of 

8 ’91, and it was published in July of '91; is that 

9 correct? 

10 a. That's correct. 

: 1 1 Q. Okay. Do you have the article in front of 

,12 you? 

i 13 A. Ub-huh. 

14 Q. Go to the last page. Really the last 

15 paragraph. 

16 "We suggest that, rather than sponsoring" - 

17 A. Okay. 

18 Q. And read that to the end. 

; 19 a. "Wc suggest that, ratber than sponsoring a 

! 20 genuine program of research into questioos of tobacco 
[21 use and health, the CTR is a public relations vehiele, 

22 imended to foster a false impression tbat cigarette 

23 manufacturers are interested in investigating tbe 

24 smoking and health question. We believe that such 

25 misuse of science raises serious ethical questions for 
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1 survey, call up or write you a letter and say; Hey, 

2 you know, you’re not being fair to the tobacco 

3 industry. I don't agrae with that. They’rc not doing 

4 these bad things. 

5 Did anyone say that? 

6 A. No oae. 

7 THE COURT: Bill, do you have the number? 

8 THECLERK: Yes. Defense Exhibit H. 

9 THE COURT: All right. H for I.D. 

10 3Y MR. ROSENBLATT: 

11 Q. Now, just read this paragraph to yourself, 

12 this second paragraph. 

13 And my question to you simply is, does that 

14 represent to you that you’re being straightforward with 

15 these scientists, or are you trying to trick thern in 

16 some way? 

17 a. We weren’t trying to trick anyone. And what 

1 8 we stated was; By suggesting that tbe relatioaship 

19 between smoking and disease is o pen to scientific 

20 question, I believe tbe cigarette companies have 

21 misrepresented the views of the majority of scientists. 

22 In order to evaluate this question, I am polling 

23 scientists who have published studies on smoking and 

24 health, and/or have received research support from 

25 organizatioos interested in tobacco and bealth issues 
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1 

During the course of his answer, he 

1 

Tobacco Research, over the years, has this promise made 

2 

volunteered information about Dr. Kenneth Warner, who 

2 

by the tobacco companies' signatories in 1954, has this 

3 

had conducted another type or tried to conduct another 

3 

promise been kept to the American people? 

4 

type of survey and published another article dealing 

4 

a. No. 

5 

with S ab members of CTR. not this survey. That is not 

5 

MR. ROSENBLATT: Thank you, Dr. Cummings. Go 

6 something Dr. Cummings was at all involved in. 

6 catch your plane. And good luck, because it's right. 

7 

I didn't open the door. He volunteered that 

7 

THE COURT: Thank you, Doctor. 

8 

information. I don’t think he should be permitted to 

8 

MR. HEIM: Judge, we wanted to keep - 

9 bootstrap onto a volunteered answer, to get into a 

9 

MR. ROSENBLATT: That's right. 

10 

publication that was just pure hearsay. 

10 

THE COURT: Oh, yes. Yes. Well, you may 

il 

MR. ROSENBLATT: I just remember the faet 

11 

miss the plane. 

12 

that it, you know, came up. 

12 

MR. HEIM: We'll still try to get you to your 

13 

THE COURT: Let’s get away from it. I think 

13 piane. 

14 

he’s right. 

14 

THE COURT: Yes. We'U get there. 

15 

MR. ROSENBLATT-, All right. I’ll bring 

15 

MR. ROSENBLATT: It's time for a break. 

16 

Warner on rebuttal. You may prefer I do it this way. 

16 

THE COURT: We'U take a recess at this point 

17 

MR. MOODHE: I'11 take Warner on any time. 

17 

as far as you folks are concemed. 

18 

(The sidebar conference was concluded, and 

18 

TUROR S66: Your Honor, could we have the 

19 the following proceedings were held in open court:) 

19 

name of the First attomey that cross-examined and the 

20 

BY MR. ROSENBLATT: 

20 

organization that he belongs to? He didn't give that 

21 

Q. Oh, by the way. Dr. Cummings, now, obviously. 

21 

information yesterday. 

22 

the letter is signed by a college intern, Amy Gingrass. 

22 

THE COURT. fm sorry. 

23 

Did your superiors at the Roswell Park Cancer 

23 

MR. NEWSOM: i’m Jim Newsom. I represent 

24 

lnstitute have to review and okay this letter before it 

24 

Lonllard. 

25 

went out? 

25 

JTJROR S66: Jim? 
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1 A. Yes. Just as I mentioocd yesterday, it wcot 

2 through our scientific advisory group, as weli as our 

3 co mmittee that mccts on h uman subjccts’ protcction. So 

4 you basicaily do a scientific rcview to sure the 

5 work that is being done is not going to be wasting 

6 so mc body's tune. 

7 Q. The Frank Statement, in terms of the — 

8 mentioning, now, the Tobacco Industry Research 

9 Committee, which is mentioned in The Frank Statement, 

10 subsequently the name was changcd; it became the 

11 Council for Tobacco Research; is that corrcct? 

12 A. That's corrcct. 

13 Q. Okay, Now, the First sen tenes begi ns by 

14 saying: Recent reports on experiments with mica have 

15 given wide publicity to a theory that cigarette smoking 

16 is in some way tinked with lung cancer in human beings. 

17 Then wc go over bere to the second column: 

18 Wc ars pledgmg aid and assistance to the research 

19 effort into all phases of tobacco use and bealth. 

20 And number 2: For this purpose, we are 

21 establishing a joint industry group con si sting 

22 initially of the undersigned. This group will be known 

23 as the Tobacco Industry Research Committee. 

24 Based on your rcview and evaluation of the 

25 research that has been funded by the Council for 
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1 to ascemin the ir beliefs about the relationship 

2 between cigarette smoking and discasc. 

3 Q. Oh, you had menrioned in one or a couple of 

4 your answers yesterday about a professor Kenneth Warner 

5 from the University of Michigan, who tried to do a 

6 similar survey? 

7 a. Yes. 

8 Q. And tell us about that. 

9 MR. MOODHE: Objeetion, Your Honor. 

10 THE COURT: rm sorry? 

11 MR. MOODHE: Objeetion, Your Honor. 

12 MR. ROSENBLATT: It came up yesterday with 

13 Mr. Moodhe's question. 

14 THE COURT: Let's go sidebar for a second. 

15 (The following proceedings were had at 

16 sidebar;) 

17 THE COURT: Okay. So the reference was made 

1 8 on cross? 

19 mr. MOODHE: What happened yesterday was that 

20 when I was examining Dr. Cummings, I asked him the 

21 question about his survey, a statement in his survey 

22 where be said that the scientists feared industry 

23 retribution. I asked him what — I asked him if that 

24 was based on sheer speculation, which is what hc 

25 testified to last year in this trial. 
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1 tell us what grcat culturc wc have, and they're going 

2 to help us promote it. 

3 »: It* s a neat promotion, ti survives by 

4 itself. But they nced to advertise their products, and 

5 that*s all they care about. Thcy don't care about our 

6 culturc. They never have; they never will. 

7 (Musical commercial.) 

S »: Wtthout a doubt, thc most important 

9 market for thc tobacco industry is childrca. If you've 

10 reaehed your 18th birthday in this country and you 

1 1 haven‘t started to smokc, you only have about ten 

12 peroent chance of cvcr dotog so. 

13 DOC* s research bas found that even small 

14 chi Idren can recognize tbe cartoon logos and cigarette 

15 advertisements as quickly as thcy can Mickey Mousc. 

1 16 The tobacco companies say they don’ t want 

1 1 7 kids to smokc In faet, they insist on it. They take 

j 18 out advertisements with slogans saying; Wc don't think 
i 19 they should smokc. !t‘s thc law. 5LJ. Reynolds 
; — 0 Tobacco Company. 

(21 This is the same industry that says smoking 

22 doesn't cause hmg cancer, Lsn't connectcd to heart 

23 discase and craphyscma, and couldn’t even cause a ccugh. 

•24 Wc, at txx;. feel it's important to doeumeut what c Ise 

25 they are doing. 
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1 paid for right here at the Astrodome. 
i Sports and cigarettes. The conaection is not 

3 ocw It goes back more than a centuxy. U used to bc 

4 that tobacco companies would sponsor athieteg, or maybe 

5 even an entire team, but today they sponsor entire 

6 events, and even sports facilt tics like this Gamcl GT 

7 Auto Race at I-agtma Seca, CaLi formå. 

g You can get all sorts of souvenirs: your 

9 racing program, a T-shirt for the kids, and a Camei 

10 drinking cup, which has your very own Camei 

11 endotracheal tube for thosc we're going to have to do 

12 traebeostomies on. 

13 But the tobacco companies don't just reach 

14 youngsters out at the events themselves; they also do 

15 it through television. That's right The main rcasoa 

16 why tobacco companies sponsor sports events is to 

1 7 remam on TV, even though it's bcco illegal to 

18 advertise cigarette brand oanses since 1971. 

19 Let's taks a look. 

20 (Racing program shows within the video.) 

21 »: What's so sad and so amaring is that 

22 this is totally illegal. Yct, thc U.S. Justice 

23 Department has never enforced the ban on tobacco 

24 advertising on television. Do you think it's because 

25 of the millions of dollars our Republican and 
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1 I think it's important to take a look, too, 

2 at such specimens as the W Las ton Cup racing cards. Not 

1 3 many adults collcct thesc. 

' 4 Mattel Hot Wheels Mariboro racing car with 

, 5 extra Mariboro decals. A Virginia Slims T-shirt for 

6 your baby. 

7 Or how about the se cigarettes: Mariboro 

8 Class A filter cigarettes, or Mariboro bubble gum magi c 

9 color cigarettes. 

10 Naturally, tobacco companies claim they don't 
i 1 aim their advertising at childreo or teenagers. They 

12 blame parents and peer pressure for tceoagc smoking, 

^! 3 and they've even created a booklet to belp parents 

1 4 emphasize that smoking is only for grown-ups, 

15 What betler way to gct a kid to do something 

1 6 then to tell hint be's not old enough or mature enough 

17 to do it now? 

1 8 Despi te their dentals, the tobacco industry 

19 reaches childreo in nearly every activity thcy iikr to 

20 do. None is more important than sports. 

21 No tour of Houston would be complete wtthout 
(22 a visit to tbe Astrodomc, in this case for the Camei 

23 Mud and Monstor series. The tobacco companies like to 

24 say that peer pressure ts what causes kids to smokc, 

25 but as you can see, peer pressure can bc bought and 
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1 Democratic leaders reccive from the tobacco industry? 

2 So what can be done to Lnvolvc every One in 

3 counteracting the major preventable cause of death and 

4 disease in our time? 

5 Well, in 1977, af ter fouading DOC, i was 

6 joined by rwo family physicians, Dr. Rick Richard and 

7 Dr. Tom Houston. Our aim: To tap the highest posaibly 

8 level of conmutincnt of every heal tb professional in 

9 counteracting thc tobacco pandemic, and also to tap the 

10 highest level of creativity of every young person. We 

11 developed a multilayered positive bealth strategy: 

12 c Linie, classroom and community. 

13 Obviously, in the clinic, wc nced to talk to 

14 patients about the costly ripoff cigarettes really are. 

15 But it's not just thc people who smokc, it's their 

1 6 families as well that we can reach, perhaps by giving a 

17 prescription that says, smoking stinks, to a child to 

18 give to the parenL 

19 My favorite liae was the ll-year-old who 

20 said to his mother every time his fatber lit up: 

2 1 Mommy, are you going to get married again af ter daddy 

22 dies? 

23 It needs to start small. Perhaps in the 

24 waiting room, or in the school library, or even 30,000 

25 feet in the air. 


Taylor, Jonovic, Whitc & Gendron Page 16698 * Page 16701 

( 305 ) 358-9047 


PM3003572330 


Source: https://www.industrydocuments.ucsf.edu/docs/hsmj0001 


Multi-Pagc 


Page 16702 

1 The other day I was oo Con anen tal Airlines. 

2 [ borrowed a couple of thex to show you. As you eau 

3 predict, tbere's always going to be a difTcrrnt front 

4 cover and the same old story on the back. 

5 We take out onc of our stickers, wtuch we've 

6 devetoped with a Mariboro Man and a slash going through 

7 hun. Thcy say: Many of the ads in this publication 

8 are mistcading, deceptive and a ripoff. We take that, 

9 we o pen it up, slap it right on the cover. Put it 

10 right back where you found it for the aest person who 

11 coates along. 

12 Outside of their c linies and mcdical schools, 

13 mild-mannered doc members have reached millions of 

14 sebool children through their Super Health 2,000 

15 Program. Any physician or other health professional 

16 can adopt a class or an entire sebool to help young 

17 people sce through cigarette advertising and turn the 

18 tables on Madison Avenue. 

19 It's important, though, to move away from 

20 traditional scare tactics and, instead, get young 

21 people to iaugh the pushers out of town. DOC does this 

22 through ri duc ule of cigarette advertising images and 

23 brand na mes 

24 DOC has tried to get its messagc out by 

25 purchasiog advertising Space in the mass media, not 
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1 wben young people beg in to sce through thesc images, 

2 that we wiil truly beg in to end the tobacco pandemic. 

3 That's why DOC sponsors community and sporting events, 

4 like the Emphysema Slims Tennis Toumamcnt with Martina 

5 No-Smokinova. 

6 (Commercial.) 

7 We do the same things as the tobacco 

8 industry, only with the opposite aim. We destroy the 

9 ad images as an integral part of commuoity-bascd 

10 preventive medieine. 

11 And sometimes we simply can't let tobacco 

12 companies in our communitics go unchallcnged, which Ls 

13 why DOC maltes house calls at many tobacco-sponsored 

14 sporting and cultural events. These house ™>1« 

15 generate media coverage ond serve to embarrass both the 

16 tobacco companies and the local gro up s falring their 

17 money. 

18 »: Look what chcwing tobacco does to you. 

19 »: Wc* d just appreciatc it — we have 

20 pien ty of room — 

2! »: We're not doing any demonstrating right 

22 now. We're done. We did what we had to do there. 

23 »: Great. 

24 »: Do you guys take any tesponsibility for 

25 what you’re doing, allowing thesc people to come in the 
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1 through gcneric healthy public service ads like: Wc’rc 

2 fighring for your Life. The tobacco companies come 

3 along and say: We offer you more. 

4 We've tried to get up alongside ads like, 

5 Country Fresh Salem, but wben tbc biil board companies 

6 wouldn't se 11 us spacc, we bought bus broches and 

7 wclcomed people to the taste of Country Fresh Arscnic. 

8 In the 1970's a brand called Arctic Ligbts 

9 was introdueed, so DOC's tesponsc was to insite people 

10 to discover artic hmgs, guaranteed to make you cool aa 

11 a corpse. 

1 2 We've also produced posters by worfciag with 

13 artists to tap the highest leve! of creativity of 

1 4 children. The Mariboro cowboy is probably the most 

15 successful advertising campaign ever, onc that has been 

16 responsible for millions of dcaths. 

17 So DOC and artist Do ug Minker, worlcing with 

18 school children in Berkcley, California, came up with a 

19 more honest depiction of a smoking cowboy: The 

20 Barfboro Man, a guy that throws up in to his cowboy hat. 

21 The idea behind DOC’s ad is to get people 

22 laughing at advertizing efforts to gel people to smoke. 

23 And as with all of thesc ideas, wc nced to get them out 

24 in the community. Image For image, we oeed to fight 

25 Madison Avenue’s promotion of cigarettes. It’s only 
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1 door like that? 

2 »: Sure, we do. In faet, Copenhagen used 

3 to sample bere. We don't do that. 

4 »: Why not? Why not sample? 

5 »: We've asked them not to do that 

6 >:: Why shouldn't you allow them to sample? 

7 »: Stop this right aow. I'm with the rodeo 

8 association. We'd like you to go outside, and we'll 

9 provide a ptacc for you to do that, and we're going to 

10 take you out of here in a nice way. 

11 »: Fine. 

12 »: We're not going to listen to you 

13 anymore. 

14 »: Perhaps protests are a tittle 

15 uncomfortable for some, but they bring results. 

1 6 Gradually these house calls are raising 

17 public aw arene ss and laying the foundation to throw 

18 tobacco out of sports. 

19 DOC has been encouraging health professiooals 

20 and community leaders, alikc, around the world, to move 

21 beyoud pamphlets, posters and preaching, to counteract 

22 the use and promotion of tobacco. Wbetber it be in tbe 

23 clinic, classroom or community, all health 

24 professionals, students, teachers and businessmen and 

25 women oeed to be involved. 
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(I] the smoke, whichever form it takes, you are testing 
[ 2] iu iisc in the ciga rette as mtended, 

(3{ Q Now, are you saying those that don t have 

[ 4} low vapor pressure, all of thosc new ingredients arc 

[ 5J tested are added to a regular cigaretle and then 

[ 6] tested with inhalation studies? 

[7] A No. I was giring you an example of one of 

[ 8] ihe kinds of details that you would have to consider 

[9] in making sure that you are doing appropriate testing. 

[10] Q Well, how often are inhalation studies done 

[II] on these new ingredients that don't have tow vapor 

[12] pressurc that invclve inhalation study of adding that 

[13] new ingredient to a reguler cigarette? 

[14] A Well. part of that is a funetion of how many 

[13] new ingredients are being reviewed. But many, aimast 

i [16] all of the high ose items, the oncs that don’t have a 

[17] low vapor pressure have inhalation studies done on 

[18] them. 

[19] Q The inhalation studies that are done — let 

[20] mc back up. You said ones that don't have low vapor 

[21] pressures, those do have inhalation studies done? 

[22] A Yeah. That's the ones you are asking about, 

[23] the ones that don't have low vapor pressurc. 

[24] Q You said almost all of those do? 

[Z5] A That's right. 
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[ 1] marketplace in tar delivery. 

[ 2] O But the Reference dgarette has almost all 

[ 3] of the additives removed from il, doesn’t it? 

[4] A Y es. That's a very important feature of it, 

[ 5] because that allows you to cleariy be able to telt the 

[ 6] difference between the Reference cigarette without 

[ 7] your test additive and with your test additive. If 

[ 8] you had a lot of additives In the cigarcitc already, 

[ 9] it would be more difficnlt to see what if any additive 

[10] that you arc testing is coniributing, 

[11] Q But that totally fails the test to any 

[12] possible synergistic effeet with ail the other 

[13] additive* in cigarettes, correct? 

[14] A It imcmionally maltes it passible ta 

[15] evaluate that ingredient and see what if anything that 

[16] ingredient does to cigurette smoke. because with 

[17] anything else in there, it just compiicaies the study 

[18] so that you could not determine whether that 

[19] ingredient is acceptable or not. 

[20] And yes, that's correct, it therefore does 

[21] not look at synergics. And as I mentioned to you 

[22] before, that is exaetly the kind af approach that is 

[23] taken with food additives, wherc if you are testing a 

[24] food administrative, you put it in the animal’i food, 

[25] and the laboratory tuts would b< cating it, but they 
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[ 1] Q How do you decide which ones don‘t7 

[ 2] A As T said, it’s a funetion of knowing what's 

[ 3] in the literaturc, and what’s known about the 
[ 4] compound, and sometimes preliminary testing to further 
{ 5] characterixe the identity of the compound on how it 
[ 6] perfonns when it’s pyrolyied. And if you are laeking 
[ 7] information, you would need to go on to advanced 
[ 8] testing. Tf they used at low levels. they would need 

[ 9] less testing than if they iised at high levels. That 

[10] would be the case. as I said, in the food industry as 

[11] Well. 

[12] Q Thoae that have inhalation studies done, 

[13] exactly how is that aceomplishcd? 

(14j A Weil, basicaily a typical inhalation 

[15] exposure, the ingredient is put on a cigarette. The 

[16] test dgarettes are smoked according to standardized 

[17] FTC conditions, and the smoke atmosphere is exposed to 

[18] laboratory rats. 

[19] Q $0 you said the ingredient is put o« test 

[20] cigarettes7 

[21] A Yej. 

[22] Q What is a test cigarette? 

[23] A Well, the most common one used these daya is 

[24] a Umversity of Kentucky Reference cigarette called a 

[25] 1R4F. which represents about the middle of the US 
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[ 1] would be in their basic food with limit ed additives, 

[2] as limited as possible, with only that one lest 
[ 3] additive being Inciuded. 

[4] Q So actually, to your lcnowledge, Philip 

[ 5] Morris never actually tests the synergistic 
[ 6] interaction that may occtjr with the additives that are 

{ 7] already in dgarettes and the new ingredient, correct? 

[ 8] A No. That »s not correct, We have »mc data 

[ 9] that has numerous ingredients in it. But I think the 

[10] key point on the typical testing is that if you want 

[11] information about a given ingredient as to whether 

[12] ifj acceptable or not, you fiaye to test it alone. 

[13] Q So the vast mejority of the tests on new 
[24] ingredients are just testing the new ingredient by 

[15] adding it to a Reference cigarette thai has most of 

[16] the additiv« removed, correct? 

[17] A That is correct, 

[18] Q What percentage of the time do you actually 

[19] do tests on the new ingredient using a cigarette with 

[20] all the additives that are actually in commercial 

[21] dgarettes? 

[22] A Almost never. As I said, we have some data 

[23] with combinations of ingrediems, but the routine 

[24] large majoriiy of the time, we are trying to do a 

[25] thorough reriew of an indmdual ingredient as to i ta 
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[ i] 

Q So >n ordcr tø l^nøw whether or pot thosc are 

[ i] 

A I don’t know che entire US listing, assuming 

[2] 

active ingredients [hat require extcniive testing, the 

[2] 

you are taiking about just the United States, of drugs 

[3] 

only way you can really know ibat ij you have to test 

PJ 

that are availabie, so I can’t teil you for sure. But 

M] 

them on the actua) product, correct? 

[8] 

if you are asking are there drugs thai are sold Thai 

[i] 

MR. BHAT7A: Object to the form. 

[3] 

kill 400,000 people a year in the United States, 1 

[6] 

A No. I think we are stumbllng over 

[«] 

don't believe that wouid bc the case. 

[7] 

terminolog^. In drug dcvelopmcnt, the term active 

[7] 

Q So to the extern hypothetically thai 

[ 8] 

ingredient eneatvs specifically the Chemical that is in 

[8] 

cigarettes arc a drug that do kill hundreds of 

[91 

ihere to have the e ff eet the drug ii tuppoictl to have. 

[9] 

thousands of people in the United States each year. 

[10] 

So if you are taiking about an aspirin, the active 

[1»1 

cigarettes to that extent, if chey arc a drug, wouid 

[11] 

ingredient is acetylsaiicylic arid. 

[11] 

be a unique drug, coma? 

t'2] 

Q Are there any drugs other ihan cigarettes 

[12] 

MR. BHATTA: Object to the form. 

[131 

that are legally sold that result in the death af 

[13] 

A Thai was very hard to fallow. Cauld you 

[14] 

thousands of people cach year? 

[14] 

repeat it, piease. 

[li] 

MR. BHAT1A: Object to the forti. 

[13] 

Q Well. hypothetically if cigarettes are a 

[«] 

A I have a problem with your saying drugs 

[16] 

drag. and if hypothetically cigarettes do result in 

[17] 

other ihan dgarettes which implies that drugs are 

[17] 

the death of hundreds of thousands of Amcricans each 

[18] 

cigarettes or dgarettes are drugs, excuse me, and 

[18] 

year, cigarettes wuuld, in faet. be s unique drug; is 

[19] 

ihey are not. 

[19] 

that correct? 

[20] 

Q Well, assuming cig3rette are dnigs, in this 

[20] 

MR. 8HATIA: Same objection. Object to the 

[21] 

hypothetical, assummg cigarettes are drugs, are there 

Pli 

form. 

P] 

any other drugs legally on the martet that result in 

[22] 

A It wouid seem » with thpje hypotheticals. 

[23] 

the death of hundreds of thousands of people each 

[33] 

but again, as 7 said, in your preceding question, 1 

|24] 

year? 

[24] 

wasn't totally knowledgablc of eYcrything that’s 

[25] 

MR. BHAT1A: Object 10 the form. 

[23] 

availabie. 

Page 67 

Page 6$ 

11] 

Q And if those hypotheticals, assuming those 

t ii 

it's going to be used at ane part per million, then 

[3] 

hypotheticals arc true — l bow you don't assume 

[2] 

you wouid test it at a fairiy low level and for very 

[3] 

that — bul assuming they arc true for purposes of 

[3] 

limited testing. On the other hånd, if it's going ta 

[4] 

this question — the testing procedures for new any 

[8] 

be used in a eigareite as opposed to a food, you wouid 

[31 

new ingredient for that product wouid have to be more 

[3] 

not be so mueh concemed about tests that were 

[ 6 ] 

stringent than any other drug product, legal drog 

161 

designed by ingestion, although those wouid be very 

[71 

product, correct 7 Au um»ng hypothetically thac 

[7] 

usefui data, but you wuuld w*m co have data if you 

[8] 

cigarettes are a drug. a legal product that'i a drug 

[8] 

were designing tests that address the inhalation. 

[91 

thai causes the death of hundreds of thousands of 

[ 9] 

Q Are you taiking about that addressing the 

[10] 

Americans each year, assuming that hypothetically if 

[10] 

inhalation of the ingredient standing alone? 

[11] 

thst is right, wc o Id it then be necessary to test any 

[H] 

A It depends, again, on the ingredient. As 1 

[12] 

new ingredient added to that particutar drug in a more 

[12] 

told you, when we cvaiuatc ingredients, we start by 

[13] 

stringent manner than tests for any other legal drog 

[13] 

searching the iiterature, knowing exaetly what the 

[14] 

in the United States, correct? 

[18] 

ingredients are, and the regulatory status. From c hat 

[15] 

MR. BHATrA: Object to the form of the 

[15] 

you learn a tot. And the kind of thing you could 

[18] 

question. 

[16] 

learn that address es your question might be is this an 

[17] 

A To your question regarding the testing of 

[17] 

ingredient that has such a low vapor pressure that it 

[18] 

the ingrediens of rigaretlcs, my answer wouid be no, 

[18] 

wiit be, if used in a dgaretie, it will be in the 

[19] 

Chat ii not correct. The kinds of things thal you 

[19] 

unoke exaetly as that ingredient, in which case that 

[20] 

consider when you are testin; an ingrcdienl such as a 

[20] 

il the faet, What is in ihe smoke. 

[21] 

flavor are how is il going to be used, what level is 

[21] 

On the other if it does not have a low vapor 

[32] 

it going to be used at. Those are the kinds of 

[22] 

preuare, it might pyrolyie into other compounds. and 

[23] 

factors that determine wtiat type of testing you need 

[23] 

jo when you use it in a cigarette, it wouid not be fo 

[24] 

to do. 

[14] 

mueh the starting ingredienu that you wuuld have. 

[23] 

So if you are going to use it in i food and 

[23] 

Nonet hel ess, if you put it on a dgaretie and you test 
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1 ] 

Q And what happened dunng Chat conversation7 

t ii 

being contacted to being a witness in Engle; is that 


[ 2 ] 

MR. BHAT'A: Fm going to object to any 

[ 2 ] 

comct? 


[31 

attomey discussions. So 'f there’s a substance 

[31 

A Yes, sir. 


[4] 

of an attomey-client commumcation, piease don't 

[4] 

MR. BHATIA: I think he is listed in other 


[31 

disdose it and maintain the privilcge, 

[S] 

cases, John. He is on the witness list in other 


[ 6 ] 

Q In other words at the lime you fim 

[81 

cases. 


PI 

recsived the call and you had never spoken to her - 

[7] 

MR. HOAG: I guess hc doesn't know thai. 


1 al 

well, had you cvcr spoken to Cynthia Hughes Kuniz by 

[ 8 ] 

Q Bcforc the attomey just told you that he 


[ 91 

the time she called you about whether you would de a 

[91 

thinks you are a witness in other cases, did you know 


;io] 

wuness7 

[ 10 ] 

you were? 


Hil 

A Prior to the time she called me to be a 

[Hl 

A Pve been called - I honestiy ejn say I 


[121 

witness in this case? 

[ 12 ] 

don’c keep crack, but I have been called to be a 


[13! 

Q Yes. 

[13] 

wimesses in &om£. cases and Utal has fallen through, 


[U] 

A Ye». 

[14] 

and l’m told which ones, and it comes to pass and it 


[13] 

Q She had tpolten to you prior to that7 

[13] 

docsn’t. When the day comes for the deposition as it 


[16] 

A Yes. 

[16] 

has today, I get deposed, If [*m a witness, 1 may 


[17] 

Q About thing 3 other than being a witness in 

[17] 

have beeti told and I just havent bothered io keep 


[«! 

any case? 

[18] 

track of it. 


[191 

A No. li was always about being a witness in 

[191 

Q Approximately when were you first contacted 


[ 20 ] 

4 case. 

[ 20 ] 

about the possibiiity of being a witness in any 


[211 

Q Was it always about being a witness in the 

[ 21 ] 

tobaeeo case? 


[221 

Engle case? 

(221 

A Oh gosh, sometime in the last - Vm going 


[231 

A No, 

[23] 

lo really guess and say så months, four to six 


[ 2*1 

Q So you had prior discussions about the 

[ 24 ] 

months. l’m not. really sure. 


[23] 

possibility of being a witness in other cases prior to 

[25] 

Q Other than Engle can you think of the name 


Page 31 

Page 32 


i ii 

of any other case where you arc listed as a witness? 

[ 'I 

think you can depose whocver you want, where they 


(21 

A As I siid, I wasn’t sure that I was still 

[2] 

are listed as witnesses ar not, but go ahead. 


[31 

listed as a witness in any case, maybe I am. So no, I 

( 31 

MR. HOAG: You mcan we can depose any of 


M 

tannot recall. 

[4] 

your people right now? 


[3] 

Q When you say still, what cases did you at 

[5] 

MR. BHATIA: Unless Florida has some 


[8] 

one time believe you were a witness 7 

[61 

different mlc. 


[7] 

A Well, therc were — huh. I guess l'm not — 

[7] 

Q Well, you had depositions scheduled and then 


[81 

it*s hard for me to answer, bccause l*m not sure what 

[ 8 ] 

canceled; is thai eorrect? 


[9] 

listed as a witness means a 9 compared to — the way I 

[9] 

A Yes, that's eorrect. 


[ 10 ) 

aiways tooked at it was t was told that T would 

[ 10 ] 

Q What cases? 


[ 11 ] 

probably would have to be deposed. rm assumtng that 

[ 11 ] 

A I believe one was New York, and 1 can't 


[ 12 ! 

means Usted as a witness. 

[ 12 ] 

remember what the name of the case was. And there was 


[131 

MR. BHATIA: John, I think; maybe the 

[13] 

one other - therc mighl have been two otherc, but I 


[14] 

confusion is that he’s talking about being called 

[14! 

hånest ly don't remember the names of them. 


[13] 

for deposition and the deposition canceiing as 

[13] 

Q Do you know why thosc depositions were 


[Id] 

opposed to being Usted as a potential witness 

[161 

canceled? 


[17] 

for trial. Maybe you guys are talking about two 

[17] 

A No, l don’t. 


[181 

different things. 

[18] 

Q Who canceled them? 


[19] 

A I apologi«. Tm not comfortable with the 

[191 

A I don't lenow. 1 would get a call telling me 


[ 20 ! 

terminologjr. 

[201 

thai I was going to be deposed and then have it 


[ 21 ] 

Q You undertand that you would have to be 

[ 21 ] 

canceled, I don't know who made the decisions. 


[221 

list cd as a witness before you would be deposed; do 

[ 22 ] 

Q Now, therc is a thing called Faet Witness 


[23! 

you understand that? 

[23] 

Designauons of Defendanl Philip Morris Incorporated. 


[24! 

A Okay. 1 do now. 

[24] 

Hove you seen thai, your faer witness designation? 


[23] 

MR. BHATIA: I*m not sure that's right. I 

[ 2 S! 

A l'm not sure what that is. 



PM3003572334 


Source: https://www.industrydocuments.ucsf.edu/docs/hsmj0001 


Page 25 

[ \\ A Not in an abtoiute tense judgirtg it by — 

( 2] having leamed about science and become a Ph.D. since 
[ 3] I was 20 and beeoming a veterinarian since I was 20, 

[ 4] and knowing something about science and literature, 

[ 5] jgaimt thai standard, no, thefe was never a time in 

[ 6] my Uf« I knew. 

[ 7] Now, if you want to say against a layman’s 

[ 8] standard of did I read something thal told me it was 
[ 9] true and I just accepted it because 1 was told it, 

[10] yes» you’d read waming packs and whauiøl, and the 

[11] waming labcis say various chings about what it 

[12] causes, and u a layman you would say, okay, well it 

[12] says it causes this, and so it does. 

[14] Q So you did accept that, and you do accept 

[15] the waming label that says cigarette smoking causes 

[16] luiig cancer, heart dise ase, and emphysema? 

[17] A I did accept that at that time, ihat's 

[IS] right. 

[19] Q At what point did you accept that? 

[20] A As t said, prior 1 10 gettihg involved in 

[21] the — well, advanced mcdicai and scientific training 

[22] where I could critically review it, up until that 

[23] point. 

[24] Q About what year would that have been? 

[25] A Well, l gue«. as I said before, I went to 


Page 27 

[ l] advertising or where 1 read it. but it was elearly 

[ 2] information that was provided in some form. 

[3] Q So were you fa mi li ar at all with the 1964 

[ 4] Attomey General*! report on smoking and heatth? 

[3] MR, BHATTA: You mean you mean the Surgeon 

[ 6] Generai’i Report? 

[7] 0 Surgeon Generals report on smoking and 

[ 8] health? 

[9] A Specifically that doeument, no. If you mean 

[10] by fa mi liar had I read any of it, no. 

[11] Q And aa wc sit here today have you ever read 

[12] any of it? 

[13] A Bits and pieccs of it, ycs. 

[14] Q Do you rccall wheiher you read any newspaper 

[15] reports about the 1964 Surgeon General*s report? 

[16] AI honestly eau'i say that I remember 20 or 

[17] 30 yeara ago whether I rccall reading something about 

[18] the report. It wouldn't surprise me if I had, but I 

[19] can't rccall it. 

[20] Q One of the condusions of thai report is 

[21] thai cigarctic smoking causes lung cancer, right? 

[22] A Ves. 

[23] Q As we sit here today, you disagrec with that 

[24] time conciuaion, corrcct? 

[25] A That f s correct, although l accept the faet 


Page 26 

[ 1] Comel for Yctcrinary medicine from 1973 to 1977, so l 
{ 2] would have been around that time I would have been 
[ 3] lenming enough to bc able to critically review it, 

[ 4] and even more so during my Ph.D. from ’83 to *86. 

[3] Q So are you saying prior to 1973 you had 

[ 6] accepted whatever was on the waming label of the 
[ 7] cigarette package as being accurate. 

[8] A Can you repeat the question. 

[9] Q Are you saying that prior to 1973, you had 

[10] accepted whatever was on the waming label of a 

[11] cigarette package as being accurate? 

[12] A Tes. 

[13] Q But a/ter 1973 you did not accept it as 

[14] being accurate? 

[15] A Well, T don't know when aFter I started my 

[16] cducatiort. I said — ycs, I don t know when after l 

[17] started my educ&tion. As I said, during that 

[18] education process, and it was from *73 to *77 and ‘83 

[19] to *36, plus alt my invoivemem working in those 

[20] areas. somewhere along that line, but I can't teil you 

[21] exactJy when. 

[22] Q Do you know what was on the cigarette label 

[23] in 1972? 

[24] A l'm not sure whether it was on the cigarette 

[25] paefc or newspaper amdes or whether it was on 
Page 28 

[ 1] Umt it is a risk factor. 

[ 2] Q Did you switch or did you decide to smoke a 

[ 3] pipe because of concems about the health consequcnccs 
[ 4] af smoking cigarettes? 

[ 5] A No. As I told you, I ehose to smoke a. pipe 

[ 6] because the taste of the smoke is mueh sweeter and the 
[ 7] handling of the pipe and the different finishes of the 
[ 8] wood is what I like. In faet, I went through a whoie 

[ 9] lot of pi pc tobaccos to find the one that f really 

[10] liked the laste of, and I tended toward* the more 

[11] sweeter of all the pipe cobaccos. 

[12] Q Now, you told me that you have known for a 

[13] few weeks that you have been Usted as a witness in 

[14] the Engle case. corrcct? 

[15] A Ycs. 

[16] Q Do you know whether you are listed as a 

[17] witneu in any other cases? 

[18] Al don't think so. 

[19] Q How did you comc to find out you were a 

[20] witneu in the Engle ca»«7 

[21] A l was callcd by an attomey. 

[22] Q Wha? 

[23] A I bciicvc it was Cynthia Hughes Kuntz. 

[24] Q Who does she work for? 

[25] A Shook, Hardy *Sl Bacon. 
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Page 22 

[ l] your opinion has any one of those people ever died 

[1] do you have an opinion as to wtiethcr or not cigaretle 

[ 2] prcmaujfciy as a result of having smoked and inhalcd 

( 2] smoking causes any discase? 

[ 3] dgarettes into thetr lungs? 

[3] A Yes. 1 very mueh beiieve that dgarette 

[ 4] A Two things. One is, T - agaiit, it doesn't 

[ 4] smoking has been well shown to be a nsk factor for 

[ 5] matter that it’s not a partieular individuai, T still 

[ 5] heart disease, for lung cancer, for some other 

[ really don't know. But also, it’s, you know, when it 

[ 6] discases. But to say — your question was is there 

[ 7] comcs to my teehnlcal fesponsibilities. they hav« 18 

[ 7] data to show that it causej it, and I think one of the 

[ 8] do wilh evaluating changes in cigarette designs and 

[ 8] typical pieces of data ihat is usually used to prove 

[ additives to ingredients, and f can't tcll you that I 

[ 9] cause and effeet is some reproducible animal studies, 

[10] Have followcd all that literature dosely. 

[10] and those I have not yet seen to exist. 

[U] Q When you say thai literature, what 

[ti] Q So what is your opinion as the whether or 

[12] literature are you referring lo? 

[12] not cigaretie smoking causes any disease? 

[13] A Well, you werc asking about people dying 

[13] A That clearly is a risk factor, but the 

[14] from smoking, and T assume you are taiking about 

[14] scienrific data is not compicte enough to make an 

[15] epidemiobgy and that kind of thing. Clearly it’s not 

[15] absolute statement that there's a cause and effeet 

[16] literature ttiat has to do wilh evaiuation nf cigarette 

[16] idalionship. 

[17] designs and ingredients. 

[17] Q Is »t more likely than not thai dgarette 

[18] Q Have you ever read any newspaper articles, 

[18] smoking causes cancer in your opinion? 

[19] magaiine articles, or anything in the media conccrmng 

[19] A Is it more likely than not? 

[2C] dgarette smoke and heslth? 

[20] Q That cigaretle smoking causes lung cancer? 

[21] A Ves. 

[21] A Well, 1 guess thai comes back again, I 

[22] Q Based on everything you have ever read or 

[22] guess, Co the faet that it is a risle factor, and 

[23] seen and all the information you've accumulated during 

[23] epidemiological has shown to be a risk factor for lung 

[24] the time you had your Ph.D. and ail the information 

[24] cancer. So the numbers on itiose are higher than not 

[25] you've accumulated since you worked for Philip Morris. 

[25] smoking. 

Page 23 

Page 24 

[ ]] Q Risk factor and cause, are those the same 

[ 1] statement that it is a cause. 

[ 2] thing to you? 

[2] Q And personally you don't know whether or not 

[ 3] A No. 

[ 3] dgarette smoking causes any disease; is that con-eet? 

[4] Q 2 didn't ask you about risk factor. I asked 

[ 4] A That's broader, and I would have to just say 

[ 5] you in your opinion is it more likely than not that 

[ 5] ihat since I don't review all that Hterature, I can’i 

[ 6] rigareite smoking causes lung cancer? 

[ 6] say that I f m knowledgable enough about all of it to 

[7] AT understand that you used the word " cause. 14 

[ 7] say absolutely. But « far as what I have seen, 

( 8} The way I was inlcrptcting is you said more likely 

[ 8] without making an effort to look at it all, 1 would 

[ 9] than not, and that to me is more talktng about the 

[ 9] Have to give you the same answer, that's correct. 

[10] risk, not just the word cause aione. If you want to 

[10] Q As a scientist you don’t know whether or not 

[11] chånge the question to do« it cause il, then 1 guess 

[11] ngarette smoking causes my disease, correct? 

[12] I would repeat my other answer that 1 think cause and 

[12] A No. Was ihat the same question as the one 

[13] effeci, yeah, has not absolutely been proven, because 

[13] before? 

[14] there's a lack of reproducible definitive animal 

[14] Q One was personally. Now Pm asking you as a 

[15] studies. 

[15] scientist you don’t know whether dgarette smoking 

[16] Q You personally don't know whether or not 

[16] cawes my disease? j 

(17] cigaretle smoking causes lung cancer, is ihat correct? 

[17] A Right, same answer. 

[18] A This is personally or as a seicntisi? 

[18] Q Has there ever been a time in your life that 

[19] Q Personally. You personally do not know 

[19] you krew whether or not cigarette smoking caused any 

[20] whether cigarette smoking causes lung cancer, correct? 

[20] discase? 

[21j A Thet’s correct. 1 cannoc make that absoluce 

[21] A This is a — has there ev«r been a time in 

[22] statement that it is 4 cauie. 

[22] my life that 1 knew? 

[23] Q And as a scient ist you do not know whether 

[23] Q Right. Did you know when you were 20 or 307 

[24] or not dgarette smoking causer lung cancer, coiTert? 

[24.} Was there ever a tune when you knew cigarette smoking 

[25] A Tftat’s correct. f cannot make an absoJute 

[25] causes any disease? 
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[ 1] think thai the typieai interpretation would he the 
[ 2] risks associated with it as far as heart disease and 
[ 3} cardiovascular disease. 

[4] Q So by yow definition of såter, in your 

[ 5] opinion is pipe smoking safer tban cigarette smoking? 

[6] Al don't know. 

[7] Q In your opinion is it dangerous to smoke 

[ 3] cigarettes? 

[9] A Clearly there’s a risk factor of seyeral 

[10] diseases related to cigarettes, 

[11] Q So tn your opinion is it dangerous to smoke 

[12] cigarettes? 

[13] A In my opinion, my honest opinion is that 

[14] anything in moderation is acceptable. 

[15] Q Arc you saying in your opinion thai it is 

[16] not dangerous in moderation to smoke cigarctics? 

[17] A Yes. 

[18] Q And what do you call moderation? 

[19] Al don’t have a clear definition of 

[2Q] moderation, but clearly in anything, as I said, 

[21] whether it's how fast you drive a car, or smoking, or 

[22] drinking, you know, moderation of some sort is, 

[23] howcvcf ihat might be imerpreted by an indmdual is 

[24] acceptable. 

[25] Q Would you consider smoking fire cigarcttcs a 
Page 19 

( l] of cigarettes and cigarette smoke, why do you believe 
[ 2] that moderate smoking is not a dangerous activity for 
{ 3] the smoker7 

[4] A As you said. Trit a toxicoiogist, and onc of 

[ J] the key premises of toxicology is that dose is the key 
[ 6] factor. So that's a very good parallel, actually, to 
[ 7] my personal concept of moderation, that anything has 
( 3] sis level at which it’s acceptable. 

( 9] Q Anything has a level at which it's 

[10] acceptable; is that what you just said? 

[11] A Yes. 

[12] Q So what leads you to the condusion thal 

[13] there is some jafc dose of cigarette smoke that a 

[14] smoker can inhale? 

[13] MR. BHATTA; Objection lo the form of the 

[16] question. 

[17] Q What leads you to the concliuion that there 

[18] i$ some safe dase of cigarette smoke that a smoker can 

[19] inhale? 

[20] MR. BHATTA: Same objection. 

[21] Al didn’t make a cd nd ustort that there was 

[22] jome jafe doje. 

[23] Q In your opinion is there a tafc dosc of 

[24] cigarette smoke that & smoker can inhale? 

[23] A When wc were taklring sbout safe before, I 


Page 18 

[ 1] day being moderation? 

[2] A Probably yes. 

[3] Q Hbw about about ten cigarettes; would you 

[ 4] consider smoking ten rigarettes a day to bc 

( 5] moderation? 

[6] A It’s possible. 

[ 7] Q How about 20 cigarette*? 

[8] AT supposc thai now you're in the average, 

[ 9] and that't also possibly moderation. But 1 don't pul 
[10] a hard number on moderation. I think it's an 
[111 individuel choice. 

[12] Q So as long as sotneone smokes moderately, you 
[13J don’t consider smoking to be a dangerous activity, 

[14] correct? 

[13] A Yes. 

[16] Q And what do you base thai on? 

[17] A Well, you had asked me my person opinion, 

[15] and that is my personal opinion. It's not a 

[19] scientific onc. 

[20] Q Well, you are a toxieologist, right? 

[21] A Yes. 

[22] O You are very famiiiar with the contents of 

[23] cigarette* and cigarettes smoke, aren t you? 

[24] A Yes. 

[23] O Based on your understanding of the contenu 
Page 20 

[ 1] told you that it was a matter of clearly 
[ 2] characteriring what you meant when you're talking 

[ 3] about safe, and thal it*s clear in my mind that 

[ 4] smoking is risk factor for things such as lurtg cancer 
[ 5] and heart disease. 

[6] Q (n your opinion does smoking — in the 

[ 7] entire history of the United States, has smoking ever 
[ 8] resulted in the premature dcath of anyone due to 
[ 9} smoking and inhalation of smoke into the lungs? 

[10] A Co uid you repeat it. 

[11] Q In your opinion has smoking cigarettes, and 

[12] by that 1 mean the inhalation of cigarette smoke into 

[13] the lungs, has that activity ever resulted in the 

[14] premature death of anyone? 

[15] A 1 hon»ily don’t know. The data — there's 

[16] mueh data — I hate to repeat myself, but I think it's 

[17] the right answer — there is mueh data, epidemiology 

[18] data that shows that it's dcariy a risk factor in 

[19] ccnain disease*, thai's clear. But that data talks 

[20] about populations. You are askin g about individuats, 

[21] and I have no way of knowing that. 

[22] Q I'm not talking about & particular 

[23] individuel when T asked the quesiion. When T say In 

[24] your opinion, I mean is out of all the people thai 

[25] have over smoked cigarettca in the United States, in 

PM300357 


Source: https://www.industrydocuments.ucsf.edu/docs/hsmj0001 




Engle Case: Solana Deposition 
Causes 

22 : 2 , 7 , 12 , 18,20 
23 : 6 , 17 , 20 , 24 
24 : 3 , 11 , 16,25 
25 : 12 , 13,15 
27 : 21 
67:9 


PM3003572338 


Source: https://www.industrydocuments.ucsf.edu/docs/hsmj0001 



Engle: Carchman Testimony 


PM3003572339 


Source: https://www.industrydocuments.ucsf.edu/docs/hsmj0001 



Dt.u ir> ' rr \iLir riUKKit) , 


| Condenselt™ 



Page 3639 

- 

Page 3641 

1 

Q. What an ihe general areas in which Philip Monis 

'S 

1 

in smoke that caay be causing the disease? Il c auld be ooe 

2 

safer cigaret® work has fallen? 


2 

liurtg, it eould b £ <±ould lid more ttøc* Ortfi thin g. 

3 

A. I could reduce Lt to surtpiy four arcas; chere are 


3 

The seeond is. if you idsntify these things. 

4 

others but thesc ane four big areas. One tes to do wit 

h 

4 

bow are ttey eauamg this disease? 

S 

general reduecian, another ene is selective mduciion. 


5 

Sc you Have rwo picces to (His big puzzlc. 

S 

another was a commereul anempi to remove meotine 

from 

6 

What are te substanses and how are tey doing it? 

7 

the ngarttte, and tte last are* has to do with 


7 

Q. Wbcn ygu talk abom the ‘Tiow' 1 pan of it, is thai 

S 

electrically heated cigaretter. 


S 

sameen« rtferred to by researchexs as ihe mæhanism of 

9 

Q. I'm go mg to put up a cart that we have prepared. 

and 

9 

action? 

10 

thal's the list of areas you have just s« forth, is that 


10 

A. Y«. 

11 

COTTSCt? 


11 

Q. Why is it imponant ® you. aa » seteiisi at a 

12 

A. Yes. 


12 

icbaeco campaay, to know what nonstiments of stnoke may bo 

13 

Q, deton: we gel to that list, Dr. CarchmOn, does Phi 

Up 

13 

C3using disease? 

14 

Morris, and has Philip Morris made any assumptions 

abouE 

14 

A. Tbere aic at lc&si rwa cridcal reasons for it 

15 

whether smoking causes discase as part of its work to 


15 

One, is if soæebody comes in and gw hek and 

16 

develop a safer cigarette? 


16 

you think, or somebody thinks that smoking causeri telt 

17 

A. Yes. 


17 

illoess. knowing what the comtiniems are thai are 

IS 

Q, Whal assilfltptioRS has Philip Morris made? 


la 

rtsponsihls for it and the mechanism, helps you, because 

19 

A. That it does cause discase. 


19 

theae is ar there sre very fcw diseascs, very few. Tiere 

20 

Q. Why does Philip Morris mske that assurr.ption? 


20 

orc ÆOflQC exccptions in cerms o/ iofccuous discases, but 

21 

A_ There. was no way to fruitfulLy proceed with uryin 

g to 

21 

dis cases Ukc lung cancer sardiovascuLar discasc. 

22 

devclop a safer cigarette unlcss one went tn with that 

tind 

22 

Anywsy. tiere is onc sutglo cauae. tere are numcroui 

23 

of assumptiou. 


23 

causes. you Have lo flgiirc out % doiog what, and y6U 

24 

Q. Okay. Now Dr. Carchman, does smoking cigarett 

ffs 

24 

can't do it umil you idemify what pnrueuiar 

25 

catisc disease stich as lung cancer? 


25 

'Consiituceu and tte meehanismj that ars involved- 
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1 

A. I think tte answer is yes, with an explanation. Al 


1 

So that's one reason for gecting at the 

2 

the explanation goes the following way. 

2 

scicntific piece of this. 

3 

If you, if you equiti, as mArty people do. 


3 

The steond reason is, if we are going to try to 

4 

causa tion with inereased risk, okay? Smoking has be 

«n 

4 

develop a safer product, rather than being sort of like 

5 

associated with a variecy of diseases. These 


5 

the blind man in tte room with the elephant gropiog around 

6 

epidemioiogical studies inereased risk, and mast pco; 

>lc 

6 

Iooking for what you really can't see, knowing what it is 

7 

think if it's an inereased risk ic causes a disease. If 


7 

really helps you. If you knc>w what it is. you have a 

S 

yotl do thar tten the answer is yes. 


8 

better shot of eiihcr reducing the arnount or pulling it 

9 

And I wouiu say for many years, long before 

i 

9 

out. 

10 

came to Philip Morris, Chat we have basieally agreed 

thal 

10 

Q. As of today, dS you sit Herd do you know of 

11 

smoking is a associated ith lung cancer and certain 

otter 

11 

any reptnable scientist in the world who claims to know 

12 

discascs based on these staustical associations. 


12 

what constittiem of smoke causes disease? 

11 

So, m i sense, thafs really not ncw. 


13 

A. No, I don't. 

14 

But for people and the public health commur 

»ty. 

14 

Q. As you sit hen: taday, do you know of any reputable 

15 

ttey consider causa« on and inereased tisk as teins c 

le 

15 

scientist in the world who claims to know tte jnechanism by 

16 

same. And I think from a pubtic heaLch perspective 

.hat'S 

16 

whtch smoke causcs disease? 

17 

fine, chat's okay to do. 


17 

A, No. I don J t. 

18 

Q. Doctor, from a scicntific standpoint, is there 


IS 

Q. Has the Suigeon General of the United States, in all 

19 

anything more ihat nccds to be done to cstablish eausauon? 

19 

the reports diat he's issued on smoking and disease, ever 

20 

A. Yes. 


20 

identifled a specific constituent or the mechanism by which 

21 

Q. What is Chat? 


21 

smoke causes disease? 

22 

A. There are ac least tv/o things that l think are 


22 

A. No, he hasn' l 

23 

critically important. One, I mesn people have been 


21 

Q Over the years, has Philip Morris and the Other 

24 

evaluating eiganettes and disease, smoking and discas 

c for 

24 

tobacco companics takeo a position as to whether the 

25 

decades See, you have to figure out, what are the things 

25 

scientific community shouid contmue to look for the 
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1 mechanism and thc consutucnts chat tnay cause disease? 

2 A. Yes, we have. 

3 Q. Why? 

4 Let me ask you firsc, wtat's the position? 

5 A. I tfaink the issnes are s* complex that both 

6 govenuncnt, umversities, and tndustry have to continuc to 

7 work togethcr to figurs out the answcre to the qucsdons 

3 you have been asking ine. What are these consdtaents? Hou 

9 do they work? 

10 And, like I said, this work has been going on 

1 1 for decades. Wc have made somc prcgress, but wc clearly 

12 have not gone far enough, 

13 < 3 . Okay. I want to tura back to the work thai was done 

14 at Philip Manis to develop a »fer cigaret«, And let me 

15 tell you, the First 2 on the chart am titings that the jury 
tg has heard aboul before, so I want to focus your answers 

17 really on thc Philip Morris experience, if you would. 

18 The First one on the chart is sclective 

19 reduction. What do you mean when you talk about selectivi 

20 reduction? 

21 A. Selective reduction, in the examplc given here, is 

22 the public health commimisy bas identified a mirnber of 

23 constitueats, and one of them is this staff or beuzopyrene, 

24 which was initially considercd to be to most potent 

25 carcinogea in tobaceo smoke, and probabiy responsible For 
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1 particulaie phase. 

2 So when you buro wpod or paper you cao see 

3 parades and you can see smoke. And the beozopyrene was 

4 in the panicles, so we had no way of reaching into the 

5 panicles to pull out the ben zo pyrene and nobody had 

5 figured out yet how to really selectively redues the 

7 product of benzopyrsne. 

S Q. We won'i go through all the selective reduction 

9 attempts at Philip Moms, but just in general, did 

15 selective reduction appear to be a good way for Philip 

11 Morris to rexnove tarmful smoke constituents? 

12 A. No. 

13 Q. Let's move on. The next on tta list, which is 

14 general reduction of tM, do you ses that? 

15 a. Yes. 

16 Q, When did Philip Morris start work with the general 

17 reduction of tar? 

18 a. That staned in thc 50‘s as well. 

19 Q. And what prompted Philip Morris to start work with 

20 the general reduction of tar? 

21 a. Well, I think you try not to put all your eggs in one 

22 bask«. And nobody really knew whether the selected 

23 filtration would work or not, so 1 dunk they also 

2 « proceeded along a line of developtnent, trying to reduce a 

25 variety of thlngs. 
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1 lung cancer. 

2 And sO we try. a nURiber of peopie tried both 

3 inside and outside thc industry, to elther reduce or 

4 dknicatc this kind of maierm selectively. 

5 Q, Okay. Dces thac mean it's an atternpt to eliminate 

5 just the oae consdtuent? 

7 a. Actually, this is a brother or sister of a whole 

8 Family of compounds, polyaromatic hydrocarbons, this is ih: 

9 onfc they focus on. If you cauld. attach this one, you could 

10 probabiy take c are of the o ther ones as well. 

11 Q, Just to use benajpyrene, when did Philip Morris start 

12 work to eliminate benzopyrcne? 

13 A. In the 50’s. 

14 Q. And what prompied Philip Morris lo that action at i 

13 thac time? 

16 A Was the conccm exprcsscd by scicntists and public 

17 health officials that this was the most potent caitinogen 

18 in Tobacco smoke. 

19 Q, And was Philip Morris able to removed beneopyrene in 

20 the 1950's? 

21 a. Not selectively. 

22 Q. And what difficulties did Philip Moms tave ' 

23 effcctively removing ben^opvrene 7 

24 a. AS you look at tobaceo smoke, it exists in at least 

23 rwo forms; one is the gas ptase and the other is the 

Page 3646 

1 Q. Okay. Now, have you supervised the preparation of a 

2 chart that summariass the work done en the " exeuse me, 

3 the general reduction of tar? 

4 A- Yes, I have. 

5 Q. Is Chat the chart? 

6 MK. sHUTMATTEftr Your Honor, I would object to 

7 this demonstrative exhibit. It is not an accurate 

8 representaiion of thc facts because it did not take 

9 compensation into consideratiou, what the smoker is 

10 actually receiving in tar? 

11 THE COURT; Let mc ask this. ril ask that you 

12 tske the chart down until you ask him the question 

13 direccly. I think this is one way there would be more of 

H a tendency for the chart to be more ieadirg. 

15 mr. lombardi: Okay. 111 ask a few foundation 

16 quesuons. 

17 Q. Over thc rour se of time, from the 1950's to thc 

L 8 present. Dr. Carchman, what has happened to uv yields of 

19 Philip Morris cigarettes4 

20 a. They have come down. 

21 Q, And how mueh have they come down, just in a general 

22 sense? 

23 A. More than 50 petcent. 

24 Q, And what Eechniques have been used by Philip Morris 

125 to bring thc tar yieids down? 
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1 A. This has to do with the implemeutation of Lhe Fec lera] 1 undl t 

2 Trade CumniissiOtS tests. 2 begwt 

3 q. And how far did tar levels have fallen to date? 3 Wyod 

4 å. So La around 19$?, I gucss it was close to 21 4 in the 

3 milligrams, and then. taday the average is less than 11. 5 ihey v 

6 Q. Okay, Now. on the lefi hånd side Ot the chart ars 6 ur. 4 

7 »me of die techniques that vou described. And again, the 7 smak« 

g jury has heard about some of these techniques with rcspcct S for at 

9 to other manufaccurers. So just I want yotl to focus on 9 

10 Philip Morris. An: those all icchnlques that Philip Manis 10 impo 

11 used as well? ' n »S« 

12 A. Yes. 12 >»ve 

13 Q. And just a couple of notes relaLed to Philip Morr s. i3 epide 

]4 Did Philip Morris jnake any particular innovations op any of 14 thai. 
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1 made? 

2 A. And if we look down ters at the expanded tobacco. 

3 Philip Morris patented » process for expanding tobacco. 

4 Q. And what was tis proces} that Philip Morris pacen æd? 

5 A. We eall it the DIET process. D-I-E-T. for carbon 

6 dioxide expanded tobacco. Tbey use carbon dioxide to punch 

7 up tbc tobacco. 

8 Q. Is ii aiso calied dry icc expanded cabscso? 

9 A, Y 

10 Q. How mueh znoncy bas Philip Morris speol over ebe yesis 

11 to bring down tbc tar levels itv its cigarwws? 

12 A Hurtdreda af millions of dollars. 

13 Q. Nlw, ujc jtvy Lcaid scuno Dcsémony in this hk 

14 about wbciher rar natur don of this nature does p smoker 
13 any good. 

16 Have ycu studied dut question as part of yOW 

17 work with cancer? 

18 A. Yes. 1 have. 

19 Q. And do you have an opinion as to whsther the lowering 
2Q cf tar yicld hat had an effeeV. positive or negative, on 

21 smokees? 

22 A. Ido. 

23 Q. What is your opinion? 

24 A. l'vc reviewer! primarily all of the epidemiology data, 

23 ehemistry and biotogy data. gOYemstest reports from 1930 up 
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1 until the present time. The going in cqncept from tbc very 

2 beginning was that tes is bettsr. And wbsn Professor 

3 Wyodcr and Professor Graham publishcd the first large stildy 

4 in the United States in 1950, very quiekly the assumption 
3 ihey were making thai the problem, tbc bad stuff was the 

6 Uf. And if you could rcduce the areount of tar that the 

7 smokci gat by whstever mechanjjnr. you would reduce tbc risk 

8 for at Isast lur.g cancer. 

9 So that set the stage. Thnt principle is an 

tO bnporvani principle in phnrmnecjogy and toxicology. And 

11 ii goes something. vhe dose is everything. The more you 

12 have tn this case. the worst it‘s goirvg to og. And the 

13 cpidemiology data over the ycars has tended to support 


13 these techniques? 

16 A. I Can use two for illustrative purposes. I 

17 Q. Piease do? 

18 A. The ventilation dosen bed here, Philip Morris 

19 patented a laser perforation procedure for punching hjoles 

20 in the cigarette paper. 

21 Q. And how WPS that an innovation? 

22 a. One, it allowed with a greater dceree of confidencc 

23 that you had the holes going where you wanted theni to go 

24 and that you had a consistent kind of perforation. 

25 Q. And what's the sccotid innovation that Philip Mqnis 


In oround the !atc 6Q’s. Brosen and his 
associates at Hoswell Park and Professor Wyndcr at Sloan 
Kcncring basically publishcd two additional key papers 
basicolly showing if you compare smokers of filler 
cigaren« with smokers of non-fiLlcr cigaren«. rfacre is 
o redueuon of lung cancer risk. if you Smoke the filter 
eigarctics- 

That very quiekly led to a series af meetings 
and reports. CS sure«:ti General 1 ? reports, very quickly 
rec ommen ding. ihc Surgcon General reeommending sevaal 
times thot tar ledvction be somevhing that is eueouraged 
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1 and impleRwnioi I 1 

2 There was a large National Cancer Insticuce i 2 

3 sponsored scudy ealied the Tobacco Working Group uying to 3 

4 atJvance that kind of observation; even more to come to the 4 

5 furure where we arc now, because the same kinds of 5 

6 observations rh»t were starte 30 years aga ara still being j 6 

7 made today.- | 7 

8 In a recent paper, 1998 by Cutter and j 3 

9 Associates in the Journal of Lung Cancer, looking at the j 9 

10 subjects in the Pbiladelphia, Benusylvania area, comparing 10 

11 Eliter to non-filter smokeis, and tf you look at the 1J 

12 difference in tar delivery beeween filter and non-filter, 12 

;3 uoo-filter haa a. higher tar dcllvery. Basieally tHt-y j 13 

! 14 found a 54 percent reduction in lung cancer riak, so : 14 

13 that's the science. id 

16 In 1998 - 16 

17 Q. Let me inKirupt you for just a second, doctor, and 17 

1 8 ask you, Is there a panicular type of scudy thal yctl 18 

19 consider more usefiil than othcis in evaluating the effeet 19 

20 of low yield cigarettes? 23 

21 a. The oniy thing that's available now werc these 21 

22 cpidmielogicai studies. Ane because they capture 22 

123 everything, they capture the real world, thsy capeure hov/ 23 
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1 public health official epidemiologis!, last year basically 

2 said he believes wc should be introduerag American btended 

3 low yield cigarettes into the rest af the world. He was 

4 talldng about the developing countries. 

5 Q. Aie you familiar with aUcgations relating to smoker 

6 Kompensation. You have heard an objection about one 

7 recently? 

3 A, Yes. 

9 Q. Jus to remind the jury what is smoker compensation 
10 and what is the allegation as it relates to low yield 
1J cigarettes? 

12 A, For, first of all, the compensation quesnon is aa 

13 old questioti. In the time tuat I've been allowsd life and 

14 rending about science, they have been taiking about 

13 Ggmpensaiion for at ieast that period of time. And it has 
16 to do wlth how peopie smoke the cigarette, how maay 
i 7 cigarettes they smoke, how —nuy puds per cigarette they 

18 take, how deeply they inhale, the size of the puff, all of 

19 these things have been talked about for more thsn, For more 
23 thad 30, for mort than 30 years. 

21 Q. Okay. Now, do epidemioLogical 3tudies take into 

22 accaunt in any way the possibility of smoker egmpensarion? 

23 a. That' s one oF ihe rcasor.s why I dunk today ifs the 


24 peopie smoke, how mueh they smoke, and they look at it over 24 hest kind of study, because it was nestled within it, how 


a very lang, a very long period of time. They look at 


25 pcopiff the produci. Arja in faet, in 1996 in the 


1 
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di/fmnt kinds of peopie frem differeat parts of tfcc country. 

2 

1 
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Federal Trade Commissioa monograph number 7, sponsored by 

2 

diffapm cthnic backgiotinds, diffcnail kinds of occupations, 


2 

lhe National Cancer Instituts. Jonathan Sammei. one of tbc ■ 

3 

wbdhnr they drink, whether they sxactse, whether they sit 


3 

etipsrt epidemiologis ratpms in the world on lung Cancer, 

4 

Japan es t, whether they are .American, Asian Amcricans. whatever. 


4 

msdc tbat same conciusicn, 

5 

you have sti »bility to look across a wide Spectrum of 


5 

Q. So if compensation does in faet ocetir. arc these 

S 

danographics and jet soate nnswers, That is really (be only way 


6 

epidemiotagical tiudies still valid in tenets af their 

7 

that wc havs availahlc lo us teday to address dut question. 


7 

assessment of tbc risk of low tar dgartaes? 

3 

Q, Ngw epidemiologi c al studies. you said, have tem 


& 

A. Yes, and if t cotlld just say 9 word. 

9 

perforenai over the psst 30 years or so. What type of 


9 

Q. Picase? 

10 

discases have these studies traeked? 


10 

A. I've looked at over the 30 years wbere you had HT 

u 

A. Well, with smoking, lung cancer has been the 


11 

del i veries tn tbc 30 milligrams to where you have them down 

12 

principal one. thougb there have been aaany large Studies oo 


12 

today in tb: 11 milligram range, and tompared the studies 

13 

cardioviieuJar diseasc. otier lunds Of sansers and 


13 

in the tbese Eppy snsdiss. with respeci (0 the eomparisons 

14 

res pirato ry disesscs oihsr ±tan luo g cancer. And just as 


14 

made beswesn filter, non-filter. high tar or low tar. tho 

16 

aneMntpte- 


15 

rislt reduetkm that S been scen over tbis 30 year period 

16 

Q. Now you mentioned de United States Surgooa General 


16 

has not diminisBed in any way. 

17 

end bis comincnts abous low yield cigarctics. Have other 


17 

0- Okay, doctor. 1 wani 10 return 10 our slide on tbe 

18 

govemments mads tommerus about low yield cigarenes? 


15 

mc^hods us cd at Philip Morris. Wc bave now taUted about 

19 

A_ The US Suigroa General bas done this n urner GUS Cctcs 


19 

tfcc fint twa on the chan. the lu.; two ars lhe 

20 

in ihcir report. 


20 

dc'^elopment of i dcnicohnc cigtircne, and tbe deveLopcnciU 

21 

In 1998, last year. ih* Department of Hfiakb to 


21 

of non-cottvenlicnal cigarertcs. Do you ses that? 

22 

the United Kingdom hasically issued a report ajking for 


22 

A. Yes. sir. 

23 

Ljw yield cig&rvftcs in.ttn&s of distasc, risk reduciion. 


23 

Q. Are tbosc projecLs spcscific to Philip Morris? 

24 

Tbe New Zealand Department of Health has just issucd a | 


24 

A. Yes. 

25 

skrulir report, and Rtcbaid Tito, whosc a tobaeso sonuol ! 


25 

Q. Lci's firsi aboui ^ dcvdopmem Qf a 
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1 glyærine or propyient glycol. 

2 Q. And humectant is a moistumer? 

3 A_ Yes. 

4 Q. And if you didn’ t put a moisotrizer in the tobacc >, 

5 wbat would hap pen? 

6 A. You would have mostly dust. 

7 Q. Wliat is another major purpose of ingredients? 

3 A. Another an: called processing aides. And bare we are 
9 talidce about taking tbe different kinds of tobaccos and 

10 doing something with tbera. 

11 So, for example, the puff tobacco, the expanded 

12 tobacco that we talked about earlier where wc used the 

13 did pruot=>a, wliat you called tbe dry icc procees, that'3 

14 a processing aide, 

15 The way you make that tobacco is put in carbon 

16 dioxide under pressere, release tbe piessure, and the 

17 tobacco puffs up like puff wheacs, puff rice. And th; 

18 tobacco product is gouc. So the processing aide is 

19 something that is used in the making of the tobacco. but 

20 usually not Found in the finished product. 

21 Q. VAiat s another major purpose of ingredients? 

22 A. One that anybody sees in a psek of mentholated 

23 cigarettes src the flavorants added in, spices. So 


1 Propyiene glycoi a is another hu 

2 a mentholated eigarette it woulr 

3 If it was a non-mentholated cif 

4 percent more tobacco- For thi 

5 flavors, ic's .15, 2 , .3 peroen 1 

6 matertals would be folded ir 


24 mcotholate would be one such material, or chocolatcd, 

25 ticoricc are other types. J_ 
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1 Q. If we would go and buy a cigarene off the shelf of a i 

2 store today, approximately what would be the amount of 2 

3 tobacco in a cigaretle tis opposed to the aruount of 3 

4 ingredients in a cigarette? j 4 

5 A. Just talking about tbe cigarerte, what we caUjthe 5 

6 cigarette rod, about 88 percent of that is tobacco', 12 S 

7 percent are things like mimectants, the flavors. j 7 

g Q. Olcay. ! S 

9 A. And most, most of thase are humectants Midi sugar. 9 

10 The actual flavors, except for msnthol, are founu in 10 

1 1 absolutely minuscule amounts in a commercial product. i) 

12 Q. And you kesp saying humectants. Those are 12 

13 moisturi 2 ers? j U 

14 A. Yes. 14 

15 Q. Have we preoaied a chart that reflects this 15 

16 distribution of tobacco versus ingredients? 16 

17 A. Yes. i’ 

13 Q. Okay, is that the chart? 13 

19 A. Yes. '9 

20 Q. Can you dcscribe to the jury what's depkrec on thai 20 

21 chart? 21 

22 A. So this wouid be within the eigarette rod, yc i have 22 

23 the tobacco. $o in this, in this rod, 87 and a half 23 

24 percent would be tobacco, about 4.9 percent wa er, 3 z 4 

25 percent sugais, glycerine, glycerol is a humectant. i 25 


8 q. So the single I arges: ingrediens . 

9 A. Outside of tobacco, 

10 Q. Outside of tobacco? 

U A. Yes. 

1 2 Q. Just to give ihe jury atn idea of herw mueh water you 

13 orc mlfeinjj about here. If it was a mmthol eigarette it 

14 was af the 1.1 percent by weight. That how mueh menthol? 

15 A. That's about 7 milligrams. And a milligram is a 

i 6 thousandths ofa gram, and unfornmately I weigh a hundred 
17 kilograms, which is about 230 pounds. So if s (biowing) 

IS gone if it were sining on this cable. 

19 Q. Okay. New, based on your work al Philip Morris, 

20 cvalutuing ingredients, do you have any opinion as to 

21 wbether the ingredients and the amounts used and in the 

22 manner used pose a health. haiard to smokers? 

25 A. I have an opinion, yes. 

24 Q. Under the levels and conditions thai Philip Moms 

25 uses ihese ingredients, do the ingredients pose a health 
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1 hajard to smokers? 

2 A. No, thev don'c. 

3 Q. Let’s talk about your basis for saying that, 

4 At Philip Morris, is there a method of 

5 evaluating ingredients? 

S A. Yes. 

7 Q, And could you, just in overview, form, describe that 
g luethod, and then we’ll put up a chart? 

9 A. It has several diffsren; levels cf approach, at a 

10 minimum 8. And the first level has to do with getting all 
1 ) the information that exist in a sciemific worid, in a 

12 regulstory worid, or other sources on the material. 

13 THE CbL'RT: Let me just ask you to hold. 

14 Would the actomeys approach once. 

j 1 5 (The following discussicn was conducted at the 

1 16 side bar between court and counsel, out of the hearing of 
1 ? the jurors, as follows:) 

13 THE cOL-irr- tet me just ask. Do you make a 

19 claim that the ingredients themselves, that the defendonts 

20 wrongfully represemed facts, in terms of the ingredients 

21 or is it just wrongful tn the things - 

22 mr. COL’OHLEN: No, I think the claim, as far as 

23 the ingredients just point to the testing, and that it was 

24 part of the gentlemen’s agreement, What they did with the 

25 testing is ttot in the sgre emsnts. _ 
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S THE COURT; I unders tood that point. I don't 

2 know we seed tø spead tøse on the ingredioits, We have 

3 spenc aa awful lot of urne just going over things tjaat 

4 arnc't in concenuon. 

5 MR. UQMBARDI; judge with the ingredients, this 

6 is something that came up with Davis, its ttøsne up with 

7 others. 

g thECOURT; we have had discussions about 

9 ingredients that wereadded, bul I doti’t know that 

10 aaything, I don't recall anything, aaybody saying that it 

1 1 was wrongful. 

12 MR. lombaRdi- wdl, but if they didn't expresa 
la it, they clcarfy aaid it by impHcaticm 

14 THECOURT- idoa'tthmksa I don't want to 

15 spend a lot of time on this with this witness. We have 

IS spait a lot of time with this witness going over stufF 

17 that isn't relevant 

18 He'S given tcsiimcny on same things that are 

19 major egntenden, but we have spent an awful lot of time 

20 on things fer afteld- 

21 MR. LOMBaRDI: Can I lead him through this . 

22 quickly? 

23 the COURT: why don't you ask his generai 

2* opinion, and if they eross him on it you can come back. 

25 Just ask him general opinion on ingredients added. 
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1 Q. Good aftemoon, ladies and gentlemen. Good afternoon 

2 Dr, Carehman? 

3 A. Good aftemoon. 

4 Q, I'm looking al my notes that I wrote down, and I want 

5 to make sure I wrote this down ccrrectly. Did I understand 

6 you to say that we have basicaily agreed that smoking 

7 causes cancer? That is not neW. 

S A, What I said, in nspunse to Mr. Lombardi's quesrion, 

9 was that if one equatas uause and risk, as many people do, 

10 including the public heaLth community, if that's the basis 

11 for that consideration, this answer is yes. 

12 Q. Do you equate cause and risk? 

13 a. I equate cause and risk at two levels; it's not a 

14 simple yes and no answer. 

15 At ane levet, when I have been asked does 

i $ smoking cause lung cancer, my respoase has been possibly. 
t7 And when asked why it's passibly, I then come bade to the 
li other pieces of the answers I gave to Mr. Lombardi that 

19 deait with the scientific proof that nobody understands 

20 which constirumi or constiruents or the mcchanism by 

21 which smoking causes any disease. 

22 Q. It's not neæssary tø knuw what the jnechanism i$ in 

23 order to knew wheiher or noi there is causation though, is 

24 there? 

25 A. From a public heaith perspecuve, you are absoluteiy 
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1 In faet, 1 think hc's just testified didn't 

2 cause any disease. Why don 'i you leave it at that until 

3 they cross on il and he claims it does, and you can 

4 revisit. | 

5 MR- LOMØARD1: Sincs he SCaned the 6 Steps — ; 

6 THE COURT: NO, I think w e are getting at the 

7 end of the day. We have been at this for a lotig time. 

3 MR.LOMa.ARDt; okay. 1 

9 (The following procccdings were condncted in 

10 open court.) 

11 BY MR. LOMBARDL 

12 Q. Doctor, based on the internat werk done at Philip 

13 Morris, do you have an opinion that the ingredients usod in 

14 Philip Morris clgarettes are safe for iheir usc? 

15 A- Yes. 

15 Q. Is thefe anytøtøg elsc, in your opinion, thai Philip 

17 Morris could do to insun: that the ingredients in 

18 cigarettes are safe? 

19 A. Other than what we currently do? 

20 Q. Other than what you currently do? 

21 a. No. j 

22 MR. LOMBardi; Thank you, your Hanor. 

23 THE COURT: Cross examinaiion. 

24 CROSS EXA.MINA7I0N 

25 BY MR STRTTMATTER-. 
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1 right. From a scientific perspective I think you can't, 

2 because you can t step into that, in to that quesdon 

3 without being able to understand what’s causing it and how 

4 it's causing it. 

5 Q. Is biologi cal plausibillty the tests in Faet of 

5 causation? 

7 a. Absoluteiy not. 

S Q Isn't that what ihe Surgcon General found waS the 

9 test for determining causation? 

1Q A. Absoluteiy not. 

11 Q. And so you are not sayiflg something new aere today 

12 when you say thai basicaily we have agreed that smoking 
] 3 causes cancer. That's not new. 

14 a. What I have said is, given ihe definition that one 
;5 wants tø use, one can make certain points. And one point 

16 is if you equate causation with inereased risk at that 

17 level, ihci naybe we have agreed. 

13 Q. When you reiired as Vice President of Research and 

19 Dcvclopmcnt and Engineering there at Philip Morris, how 

20 many people were there holding comparable level positions 

21 to yours? 

22 A. Vice Presidents in that organisation? 

23 Q. Yes, sir? 

2-s a. Maybe a half a dozen. 

25 Q. And how many people were there thai held positions 
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I above yours? 


l they have smoked? 

2 A. Ia Philip Morris USA. rwcj. 


2 A. Yes.. 

3 Q. Who is your boss? 


3 Q. Smokers who inhale have a higher risk than smokers 

4 A Dr. Jack Nelson. 


4 who don’t inhaie, trus? 

5 Q. And was Dr. Kaihy Eliis won af your bosses? 


5 A. True. 

5 A. At one time sbe was. 


6 Q. Former smokers have a declining risk as compared with 

7 Q. And wben did dl« charge? 


7 cuttojc smokere, true? 

S A. In September of last year. 


8 a. In general, that's true. 

9 Q. Whai was your sal ary in 1998 as a scienrist at Philip 

9 Q. And the longer a person quits, the more the risk gces 

J0 Morris? 


10 down in dire« proportion to the lengch or time they have 

11 A. I want to say about $130,000. 


11 quit smoking. Isn't it tha: true? 

12 Q. And did you reeeive annual bontises in addition 

o 

12 A After a esrtain ptriod of time, yes. 

13 that salary? 


13 Q. Now, wouid you agree that ufe expectancy of any 

14 a. I received a bonus in that year, yes. 


I« smoker at any age is significantly shortened compared to 

15 Q. How mueh was thai bonus? 


15 noD-smokErS? 

16 A. Approximately $80,000. 


13 a. I have read numbers to take efTect, but I have not 

17 Q. I'm Sony? 


17 cvaluated thase numbers. I have seen them reported, yes. 

18 A. Approxrmatdy S80,000, 


:s Q. Have you seen the Surgeon Gencral's report thai says 

19 Q. And was thai coiflparable lo Olhcr honUSéS that y6u 

19 a JO year old two pack i day smokers has a iife expectancy 

20 have received? 


20 of 8 or the 9 years shorrer ihan a non-smoker? 

21 A. Yes. 

■ 

21 a. i believe I have read that. 

22 Q. Did yoit also receive stock options? 


22 Q. And monalicy rates am higher for those wha started 

23 A. Not last year. 


23 smoking at younger ages than at larer ages, isn't thai 

24 Q How mueh do you awn in stock options in Philip 

Morris 

24 true? 

25 stock that you have been provided as compensatton? 


25 A. Yes. 

Pa 
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1 a. I have approxiroately 20,000 shares in options. 


1 Q. And thesc same results have been fotmd in many 

2 Q. Now, you do agres that smoking is a risk factor? 


2 different populations, haven 't they? 

3 A. Yes. 


3 A. The same other observations in general For many 

4 Q. Wha t is the risk factor for male smokers gettmg lang 

4 difFerem populations, yes. 

5 cancer as compared to non-smokers? 


; Q. They have been faund not only in this country but 

6 A. Where? 


6 other aauntri&S? 

7 Q. In the United States? 


7 A. Qualitstively speaking, yes. 

8 A. Anywhere from 10 to 20. 


3 Q. And they have been found in different aspects af aur 

9 Q. WouLd you agres that's a very high risk? 


9 total population? 

10 A. Yes, sir. 


10 3ritish physicians have been studied, and these 

11 Q. Studies have shown thet tb Sri is a lot more risk than 

l i risk have been faund? 

12 just comparing a smoker to a non-smoker, hasn't thero ben"’ 

12 A These risle have been found. 

13 a. I'm not sure I understand your question. 

13 Q, And American veterans? 

14 Q. Well, for instance, there have been studies that sljow 

14 A. Yes. 

15 that heavy smokers have a higher risk thaa light smakers; s 

15 Q. Wouid you agree that in faet every major srientific 

l s dose responsa, isn't thai true? 


16 CTganization in the world bas Faiind that smoking causes 

17 A. You msan by heavy smokers, the more they smoke? 

17 cancer? 

13 Q, Yes? 


IS A. I’m nat sure I understand what you rrt&an. Major 

19 A. Yes. 


19 scien r .ific organisation has found? 

20 Q. So someone who smokes two packs of cigarettes [a day 

2d Q. Yes, sir? 

21 has a higher risk than someone who's smoking one pkck a 

21 a, I m not sure I understand your question. 

22 day? 


22 Q. That they have made public pronouncemcnts Tinding 

23 A. Possibly yes. : 


23 that smoking does cause cancer? 

24 O. Longer term smokers have a higher risk than shert 

24 a I wouid say there ars selected srientific 

25 term smdkers. And that's direedy proportional to ihL time 

25 associations that have taken positions on smoking and 
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1 hcfllth, yes. j 

2 Q. Are you aware of aoy major scienttfic otganization 

3 that haa not found tbar smoking causes cancer? 

4 A. I csn list several major scientiflc ocganizarions 

5 ihai have been silent, have oot taka: a position on that 
s question, yes- 

7 Q.. You worked with che National Cancer Instierne? 

8 a. Yes, 

9 Q. And have they made a pronouncemeot and found thai 

10 smoking causes cancer? 

11 A. Yes. 

12 Q. How many employees were chere in the Research 

13 Department ar l*fiiLp Morris when you wetc there? 

14 a. Over 600. 

1 5 Q. And you indicaæd that the assumption thcic, ar least 

16 your assumphan, and I wæc to explore this for a moment, 

17 is that smoking dce■ eau se diseases in your working 
13 hypolhesis there, is tbat tonnet? 

19 a. Yes. 

20 Q. Wa$ that also the hypothesis of all the scientists 

21 that worked diere? 

22 A. I couidn't possibly speak for all the scientists. I 

23 can only speak for mose scicniist thal 1 had a persona] 

24 knowledge af. And I would say che 3nswer is probably yes. 

25 Q. And did they ilso have a personal scientific belief 
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1 that smoking caused cancer? 

2 a. I don’t know che answer to cbai questioo. 

3 Q. Was any poll or scudy ever done to make that 

4 determination? 

5 A. Not that I'm aware of. 

6 Q. Has Philip Morris every told itscustomers diat it's 
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chere is a controversy aa to whether or not smoking causes 
disease? 

A. I've heard these arguments, in terms of the 
concroveisy. AU I can say, based upon my interactions 
with the pcopie at Philip Morris, there is a clear 
recognidon that smoking is a nsk factor for tung cancer 
and a variety of otter diseases. 

The contro versy, if that's what you want to 
call it, and I can’t speak for any other cotnpany, is the 
difference berween the answér to the question 1 gave 
Mr. Lombardi about causo and risk and scientific proof. 

And therein lies the major difference; the faet thai there 
is a ladt oF TCientific proof. If there was eeiemiflc 
proof tten the position would be differenc. 

Q. And do you think it is an sppropriatc for the 
obligation of Philip Moms to its own pensumers w 
maintain thai comroversy and that argument? 

A, I'm Sony, you werc using the word coetroversy and 
mairttaining it. 

I believe in at lease 1997 chere was a letter 
transmittsd to Senator Hatch in which I believe it was 
Mr. Vivo, the Chahrnan af Philip Morris basicaiiy said, 
we'll not, as a matter of eourse, dispute or undermine the 
public health messages at all. And we would priroarily 
only talk about this in situations stich as this where we 
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1 Q. I’m Sony, I misimdersiood you. | 

2 Let me direel your attention to sbme tntemal 

3 documenis that have been fa ond at Philip Moms. 

4 Wouid you show us Eshibit 114, piease. 

5 This is Eshibit 114. It's a July 20th, 1956 

6 doeument to, aroeng others, O. P. McComas. Do you know 

7 that'be was the Pitsident of the compaoy? 

8 A. I did know thai, yes. 

9 Q. And refenitig to the highlighted language therc it 

10 says, decreased carbon monoside and nicotinc arc rclated to 

11 decreased hann to the rirculatory system as a result of 

12 smoking. 

13 Do you see that? 

14 A. Yes, 

15 Q. Was this a finding that Philip Morris had back in 

id 1956 about the dangers of carbon munoxide to thusc who 
17 purshased aod used the ir products? 

16 A. This 40 something year old doeument I have not seen 
1? outside of litigaiion, nor have I seen anything that wouid 

20 sugsest to rr.e that sciemiFicalty Philip Morris knew this. 

21 Q. You are not aware of what scientific work they did in 

22 order to make this de termin mon as stated hent? 

23 A. In 1956? 

24 Q, Yes t sir. 
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1 Now, is that what you are saying today also? 

2 A. AbspiuttLy not. 

3 Q. Then 1 misunderstood you before. because I thought 

4 you said it was a qtiesoon of definition? 

5 A. It' s a question of perspeetive. Ifl'ma public 

, S health official, t don't need to tsecessarily cross every T 
; 7 and dot every l to talte a position. 

8 If you are a scientrit, then you have i 

9 di/ferent, dlfTerent position based on a differenc set of 

10 leamings and undarstaodings and responsibilities. 

1S Q. Aren' t the scientrits at Philip Mortis coneoaed 

12 about the heaith of their customers? 

13 A. Very mueh so. 

14 Q. Let's nsfer to Eshibit 250. This is a report dated 

15 March 15, 1961 that was done by Arthur D. Little? 

16 mr. LOMBAftat; Ycur Horror, excuse me. This is 

17 not a Philip Morris doeument. It's Arthur D. Little, and 
IS it rclaies to limits to be disetissed previously, 

19 mr. sTritmatTHA; This is a docuinent teccived 

20 from Philip Morris. It is in cheir records. your Hgnor. 

21 THE COUAT: Finding for Counsel's 

22 representations to that e/feet, and you can check that 

23 out. If you fmd that out not to be true, you ean bring 

24 it to our attention. But upon counsel's representat ion 


25 A_ No, sir. _ 
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J Q. This does indicate chat they had that knowledge 

2 intemally, doesn't it? 

3 A. Well, you am showing mr onc highlighted scction of a 

4 doeument, the sides of which — I don't know, I'vc never 

5 seen this doeument before outside of Litigaiion. So it's 

6 not, it wnuldn't be fair for roe to, I have no basis for 

7 answering your quesuon. 

3 Q. You have looked at this doeument in conjunction with 
9 litigation, haven ’t you? 

10 A. Yes, I have. 

11 Q. And it was suggesced to you ihat this wouid be a 

12 doeument that wouid be shown for today, tsn't it? 

13 A. Yes. I saw it within the last day or cwo. 

14 q. Let me refer you to Exhibit 213. 

15 This ri a September 22,1959 doeument by Dr. 

16 Wakeham. He was the research director? 

17 A. in 1959 he was probafalv the Vice Presideut af 

13 Research and Dcvclupir.cnt. He was the head of R and D. 

19 Q. AU right, sir. And he spealcs of the title of the 

20 doeument is "An Opinion on Cigarette Smoking and Cancer", 

21 ccrrect? 

22 a. Yes. 

23 Q. And referring to the highlighted language ir says, 

24 whether or not cigarecte smoking is a cause of lung cancer 

25 is a matter of definition. 


1 1'll allow questioning. ■ 
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BY MR. STTUTMATTER: 

Q. In reviewing the records of Philip Morris, did you 
come across this doeument? 

a. i ruight have, but I believe I becamc aware of this in 
terms of recognizing this as in the coursc of litigaiion. 

Q. The Arthur D. Little Cotnpany was a rcspected company, 
was it not? 

A Still is. 

Q. And was in '61 and still is today? 

A. Yes. 

Q. They say there are biologieally.active materials 
present in cigarcrie tobacco, these are cancer causing, 
cancer promoting. 

That was information that was given to Philip 
Morris as early as 1963 by Arthur D. Little, wasn’t it? 

A. This is pubiiely available information in 1961. 1 
nvtan, it wasn’t news to Arthur D. Little, nor was it news 
to Philip Morris, 

Q. Did Philip Morris svor toti its custoroers that in 
faet there are biologically ædve materials present in 
cigarcttc tobacco, and these are cancer causing or cancer 
promoting? 

A. 1 don't believe so. 

Q. Do you know why they didn't do thai? 

A. Acmally, I think I have some sense of whai was going 
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1 on, if 1 caa try to answer your question. 1 mean, this is 

2 cleariy almost 40 year$ befare my time with the company, 

3 but I have given some thought to this, and I go back, at 

4 least in nry mind, to 1954, and something called the frank 

5 Statement, whica Philip Morris was a participant Or 

6 co-sign es of. 

7 And I look at that docmnsat from the 

8 perspective, and it’s a two part decuraeut, In my mind, 

9 betog oa die left side of ths document thcse folks 

10 basically say this is what we believe. And I believe, I 

1 1 think at thc time what ihey said was probably true, in 

12 terms of the scientifie information and understanditsg. 

13 On the right side of the docuraent ihey 

14 basically say, we are really not sure what's going on with 

15 our product, but we are going ;o set up some mechanism to 

16 fund and invesugwe this.- 

17 And thai was, in part, a result of thc two Eppy 

18 studies and some of the other Eppy studies. 

19 You [alked about the veterans. If you had 

20 these studies, thc British Physician, the Wyuder 

21 publieacions, and probably aiso sliitlulated in no small way 

22 by Professor Wynder's mouse skin paincing study where be 

23 look a. condensaie from tobacco smoke and paimed it on the 

24 back of mi« and showed [hat condensate produced cancer on 
23 tbosc mi« and then taiked about some af the things that 
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1 the United States vias speaklng loudly and clearly to rbc 

2 issnes of smoking and health. 

3 Q, WdL Er3l nty question was, when Philip Morris 

4 tesrnod this. did they let their customers krtbw. or let the 

5 public know. bceause yeru are suggesring they knew it hefore 

6 1961. Did they do so? 

7 Å. What Tru suggeshng was this was publicly a vat lable 

S information befare 196 1 . 

9 Q, And when the Surgeon General eanie otitiu 1964 and 

10 said that smoking calises lung cancer in males, tbc industry 

11 disputed that sad created a eentroversy over thc issnes, 

12 didn't they7 

13 A. Well. lct'a ty and bc apocine in terms of what tbc 

14 Surgeon General specifealiy said. and what the underiyiag 

15 eausaiity arguments that the Surgeon General used in that 

16 '64 dceument, beeausc they spent s let of time in 

17 eausaiity section talking abom what eausaiity nwanL 

18 And in the following year Bradford Hiil 

19 published another article on eausaiity. And when I lenked 

20 ;n a most recent who book ttallcd Basic Epidaniolcsy 

21 sponsored by the World Health Organization. I was somcwbat 

22 smprised that was 1993. somcwbat surprised thai they were 

23 still raising some of thc tonearts about eausaiity, 

24 It comas down from 1964. the us surgeon 

23 Gensral's report to at least 1993 and probahletoday that 
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1 might be in that condensate, Chat could be responsible for 

2 this. 

3 So 1961, this information was out there, at 

4 Least to me the frank statement speaks to some 

5 acknowledgement that there is a potendal problem out 

6 there and we ueed to do something. But the kinds of thtngs 

7 that are on here, was, was clcarly not new. 

8 In 1959 the American Cancer Society launehed 

9 what, at the time, was the Largest Eppy study of Us time- 

10 A million people. 

1 i Cancer study number 1, at that point they were 

12 starting tn 1959, saying to themselves we need to look at 

13 this big time in thc United States. So I don't see 

14 anything new hers that wasn't publicly avail ab ic ax least 

15 in the scientifie litemeure I'rn aware of. 

lfi Q, We know whatthe industry did publicly with its frank 

17 statement did it put our a reiraction or explanation of ils 

18 frank statement when it leamed this Information? 

19 a You mean when ihe uk govemment starred to mtske 

20 statements about risk of smoking; in '64 when the us 

21 Surgeon General came out and had thai firsi report on 

22 smoking and health? 

23 I think the answer is no. 1 think at thac time 

24 it clearly became the purview of the health aurhorities 

25 around the worLd, including the L'S Surgeon General, and 
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1 U ends up being a value judgment a value judgment in 

2 terms of whether something is causal or not especially, as 

3 it relates uj something as compliceted as a smoking 

4 relatcd disc ase if we are talking about an effeetive type 

5 agern and proeess tt's a differtnt story I here il's a 

6 Lo ram tots more eompLicatc the do so this controversy 

7 that you keep using and I've heard it befors, I think one 

8 has to really look at what the US surgeon General said and 

9 why they said it. 

10 Q. When you say it was a valuejudgment, do you think in 

11 consideralion. of values that the tobacco industry and 

12 Philip Moms speeificaUy, in wcighing those values, 

13 should harve been considering what the health risks were for 

14 itscustomers? 

15 A. Actually the questions and answers tn my direct, I 

16 thought, prsvided to tne, when I reviewcd it and was 

17 involved in it, some pretty compelling arguments thai 

18 Philip Morris was working very hard to try to address the 

19 public health concems that bad beer> laid out over the last 

20 35 yeaxs. 

21 Q. Let*s go to 417. piease. 

22 This is a Philip Morris report entitled smoking 

23 and health significance of tbc report of thc Surgeon 

24 Generals Commettce to Philip Morris, Incorporated. 

25 Go to the third page, piease. This is dated 
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1 

Februar / 13 of 1964. Aod this was done by Dr. Wakeham, 

1 

familiar wich it, okay? 

2 

wasn't it? 

2 

A. Thank you. 

3 

a. Yes. 

3 

Q. Let's move on to Exhibit 743, the cover letter by Dr. 

4 

Q. All right, sir, and he says under his summfiry the 

4 

Wakeham dated Januany 10, 1969 and it rebtes to smoking 

5 

onus af prcof hfts bosi moved by fhc report from its usuftl 

5 

and baby weight. 

S 

position witi the industries acaucrs to the tcbaceo 

6 

Are you aware of the faet that Philip Morris 

7 

industry itself. Positive programs to cure Liis cited in 

7 

was looking at the issues of what the effeets were af 

S 

this report, whether real or allcged, are recommended as 

3 

smoking were on pregn aat woman? 

9 

Lttle basis for disputing the fmdings at this time has 

9 

A. I wasn't specificaliy aware of ir butit doesn't 

10 

appeared. 

10 

surprise me. 

11 

Did Philip Morris tcll it 1 s customers and the 

11 

Q. Dr. Wakeham 1 s cover letter says: Now we have a study 

12 

public that there was Linie basis for di spyting the 

12 

of the effeet of smoking in pmgnancy which supports 

13 

fmdmgi of ihe Surgeen General in 19647 

n 

previnus cnnclusinns that smoking mothers produce smailer 

14 

A_ No, it did not. 

14 

babies. The position af the medical people is that smaller 

15 

Q. And in faet, it did just the opposice, didn't it? 

15 

babies suffer detnmCDt effeets all through life. 

16 

A. I don't krow. It could have. I was 11 years old at 

16 

For example, in idendcal twias, the smaller 

17 

the time. 

17 

one at biith has lower intelligence test scores at age 10- 

13 

Q. And you have not æen in your research of the 

13 

Now this was information thai Philip Morris h8d 

19 

dccumenls of Philip Morris then, about die pubiicanons 

19 

in 1969? 

20 

they put out and the information they put out about a 

20 

M.t. LOMBARPk Objection, under the rule of 

21 

c cm troves y in this area? 

21 

completen ess, I ask the wiroess be shown the next page af 

23 

A. I made a mistake. I was 21 at the time. 

22 

the doeument. 

23 

Q. I wasn't going to call you on that. 

23 

MR- STFJTMATTER: rn going to go to it. I'U 

24 

A. Thank you. 

24 

go to it now and then can the question. 

25 

Q. Let's to Exhibit 552, pleasa. This is dated 

25 

Q. Going to the second page, as this is a report from R. 
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1 

October 25, 1966, project 600 regsrding physiological 

1 

ragan te Dr. Wakeham of this srudy, paragrapb 3, sub {*). 

2 

studies. Aed it was done by P. C. Lux in jer. 

2 

Protiers who smoked had a Igwct biood pnetsms than most who 

3 

Now he was a physician, wasn't he? 

3 

didn’t imoke. Mothers who smake have a higher pementagc 

4 

A. I do not know. Hc was long gone before I came to the 

4 

of tinsuecesjftU pregnancies. potet, abo etion, s ti Ubom. 

5 

Company. I don't loiow what his background was. 

5 

and neonatal dcaths, end poren. 

6 

Q. You are not aware o f the con tents of this report? 

å 

And Under sub (c)- Non-smoking mother bas a 

7 

A_ I have s ren the contents but I was not aware of his 

7 

hcpvicr baby than rhe mother who smokes. ! 

3 

background. 

8 

And thtn the next page. 

9 

q. He was an . iividual that was asked to do some 

9 

MS. LDM3AHDL- Cad WE look S« the 'W lin« Of 

ID 

outside research as opposed to having research done 

10 

ihat pagt. 

11 

in-iiouse there at Philn Morris? 

11 

mil stuttmatteR; of whurh ane? 

12 

A. Possibly. 1 mcan, I'm not that familiar wich this 

12 

MB. LOMBARfll! Of ULC OttC yOU WO? jWt 00. 

13 

doeument. 

12 

Mtt, STRJTMATTEfti t don'l know what you mean. 

14 

Q. Turn to page o. piease. He makcS a tinding, does hs 

14 

Q. Yss, up at the top of the page. please. It refers to 

15 

not, that available information from these studies 

15 

smoking and pregnancy, a prospective study done in Sritain 

16 

indicates that grois lung pathology can be induced by 

16 

from tho Sridsh Journal in 19&S. corrcct? 

17 

smoking cigarenes. 

17 

A. Yes. 

IS 

What dces that mean, gross lung pathology? 

18 

Q. And ibis was information then thai Philip Moma 

19 

a. You h;-'c to refresh my memory, in terms af, is this 

19 

sccurcxi with rt^ard io what ifae effocis wero oo pwgndnt 

20 

an anirnal study, a human study? I apclogire, I just don’t 

20 

women from smoking? 

21 

recall. 

21 

A. Publicly available probabiya peer rtrview medieal 

22 

Q. Quite all right. 

22 

nnicJe. 

23 

[t is T,y understanding ihat it was an anirnal 

23 

Q. And did Philip Morris do anvthiag tq npiify it'; 

24 

study, Dr. Carchman. 

24 

customers w.th regard to what tbese effeets were? 

25 

Let me withdraw the question if you ane not 

25 

A. I'm not aware of the faet of whetha- they did or 
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1 didn't 

2 Q. Going to the last page of die exhibic. It says the 

3 lowcr birth rats of babies born lo smoking motfaers is 

4 attributed to the cobacco efFscts of smoke, pardculariy 
3 the carbon mcnoxide. 

5 That goes back to the 19 56 doeument that we 

7 started here, doesn't Lt, Dr. Carchinsn, and chs effeets of 
3 carbon jnunoxide and effeets on peoplc who smqkc 
9 cigarettes? 

10 A. That particular doernnmt I'm trying to remeirtber is 

11 reladcg srooke to cardiovascular disease. 

12 Q. U did, sir. 

13 A. And so if I can make two points, both on this and the 

14 previous doeunaent, the '56 docutnent you are refemng to, 

15 Q,. Go ahead. 

16 A. Both carbon dioxide and tiicotme over the years have 

17 been implicated wilh a variety of ad verse heaith effeets 


18 for the cardiovaseuiar system. Initially nicotine was felt 

19 to be playing a very important role. The public heaith 

20 comnumiiy no longer accepts that. 

21 Then that was followed by carbon mongxide in 

22 eardiovasailar disease. The tabacco community dcesn't 

23 accept that they have a new theory, a new idea about what 

24 in smoke is basically ImportanC, in terms of 

25 cardiovascuiar disease. And il's called something called 
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1 fiee radicnla. It's a special kind of Chemical nobody 

2 knew about that way back then. 

3 My point here, what was discussed in '56 was 

4 felt to bc true in ’56 is not true today. 

5 With regard to smoking and low birth babies, 
g this is an area that I have a particular interest in and 

7 one of great importance. I chtnk the current data 

8 condnues to support the notion that women who smoke have 

9 lower birth weight babies by a fcw ^rams. It’s a small 

10 amount but I think i! is 3 real and signiRcant Tinding. 

11 In here, wherc the discussion talks about 

12 carbon mMOxide, l do not beLieve any scicntist or public 

13 heaith official working in the area would accept this as 

14 anywher« near being the correct argument. 

15 Again, it m3y have been true at the time as 

:6 evideneed by what the medical corronunity felt, it‘ s no 
17 longer felt ty be 4 true imponant causal factor in low 
13 birth weight babies. 

19 Q. What is it that Philip Morris did Lo follow up on 

20 this study to do its own work with regard to this issue of 

21 how smoking was going to affeet pregnant mothers? 

22 A. I think when it comas to Specifically looking at 

23 human oeings and smoking and heaith, Philip Morris has 

24 deferred to the National Insticutss of Heaith and other 

23 govemæent ågene i«, Wb« it comes to supporting basic 
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1 research to get at meehanisms, wherever possible, Philip 

2 Morris cither directly or indirectly has tried to support 

3 such research. This is a very complet and diffieulc area 

4 and 1 think only recently have diseiplines such as what’s 

5 called placenta! toxicolcgy sort of risen up. 

S And there are a few sxperts in the worid in 

7 this particular area. I agree, it is an importaat aren, 

S it’s ooe that I'm mtetested in, I know tbecompany is 
9 interested in, but I think given the sdendfic 

10 Umi nitions we have done what I think was possible for us 

11 to do and that the heaith ageneiss have an ability to do 

12 mueh more than we could passibly evex do. 

13 Q. How mueh money has Philip Morris speflt on studying 

14 the issue of how smoking afiects pieg ua nt women and their 

15 babies? 

16 A. I can't give youan answerto thatquestioa 

17 Q. Go to exhibic 952 piease. 

18 This is a December 3, 1970 doeument from Dr. 

19 Wakeha® to wiii J. F. Cullman the III. 

20 Was he President of the company at that time? 

ZJ A. He was either President ar CEO. Me was a very high 

22 company official. 

23 Q. And the subjcct is best program for CTR7 

24 A, Ycs. 

25 Q, And leoking at the highlighted portions, it says it 
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1 has been stated that ctk has a program to find out, quo te, 

2 "the truth about smoking and heaith," end quote. What is 

3 truth to one is false to another. CT8. and the industiy 

4 have publiely and frequently derned what others find as 

5 truth. 

g Now does that detiial, does that relate to the 

7 contraversy or the denial by Philip Morris and the tobacco 
s industry that smoking causes disease? 

9 A. I actually have looked at this doeument and a readiag 

10 of the complet« doeument. What Dr, Wakeham is offering Up 

11 here is a menu of possible avenues that would bc associmed 

12 with support, contraued support, or dissolution of CTR, 

13 So this is just one of the — if I remember 

14 comectly -- on? of the thtngs that he's talking about and 
1 J the industry has publiely and frecuently derned what 

16 others find as truth. 

17 L maan, when I read this, I was samewhst 

18 startled and disturbed but Mr. Cullman is not a scientist, 

19 Dr Wakeham is a scientist- So irty being disturbed about 

20 it, there was noihing I could do at this point. This was 

21 a doeument that was prepamd way befors my time and in an 

22 mvironment I wasn’t in. But there are some words in here 

23 that as they stand are somewhat disturbing- But f can't 

24 put them in contexc. 

25 Q. Wouidn't you expect a scientist to be iooking for the 
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